White & Case LLP Tel + 1212 819 8200

1155 Avenue of the Americas
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The Office of International Corporate Finance
Securities and Exchange Commission

100 F Street, NE

Washington D.C. 20549
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THOMSON
FINANCIAL

Re: Lenovo Group Limited (Formerly known as Legend Group Limited); Information
Furnished Pursuant to Rule 12g3-2(b) under the Securities Exchange Act of 1934

Ladies and Gentlemen:

On behalf of Lenovo Group Limited (the “Company”), File No. 82-3950, the Company’s

Annual Return for 2004 filed with the Hong Kong Companies Registry and enclosed herewith is
submitted to you in order to maintain the Company’s exemption from the registration
-requirements of Section 12(g) of the Securities Exchange Act of 1934 (the “Exchange Act”)

pursuant to Rule 12g3-2(b) under the Exchange Act.

Kindly acknowledge receipt of this letter and the submission of the document delivered
herewith by stamping the duplicate copy of this letter and returning it to our messenger.

Thank you for your attention to this matter.

Very truly yours,

Enclosures

cc: Lenovo Group Limited
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DRESDEN
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FRANKFURT
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EE R RS

“ Annual Return
A FEEHE v (DA THEHIE 107(1

Companies Registry (Companies Ordinance

EEE Important Notes
o RBuiMmsE (ARFAA) -

HARASKFH - \ p ’/&E‘lﬁ% Company Number

® Please read the accompanying notes before completing this]
Please print in black ink. 450816

1 /AT & Company Name

Lenovo Group Limited
BELEERAT

@ Note8) 2 FH44T8 Business Name

N/A

3 AT#HEY Type of Company
FEERTZERAN v 37 Please tick the relevant box
(] aBEnBALT | it
Private Company having a share capital Others

4 ZAH3 3 HHE Date of this Return

FRHERNBELAREEFIBHRENESR

The information in this Retumn is made up to 09 08 2005

H DD A MM EYYYY

(W ERENEALF » K BFIBFIRBREL G5 BB GEH &

H - WBAMAE » IR R EREL GHEX G BHRLUACEFTEA G

B E R H R L -

For a private company having a share capital, the information in this Return should

be made up to the anniversary of the date of incorporation. For other companies,

the information should be made up o the date of the annual general meeting (AGM)

or the dafe of written resolution passed in fieu of AGM.)

#Note9) 5 EEfHEsEENbL Address of Registered Office

23/F, Lincoln House, Taikoo Place, 979 King's Road, Quarry Bay, Hong Kong

Gt Notz10) 6 EEHuhl E-mail Address

Nil
GENot23) 23 ARYE S Presentor’s Reference = Con L Your: pt o o Y
Cupames egistry
¥ 4 Name: Lenovo Group Limited oz HKy .
#hik Address: 23/F, Lincoln House, Taikoo Place, 979 20/09/2005 14198126 :
King's Road, Quarry Bay, Hong Kong Submission MNo.s.., - 222020872/1
CR NO.1. . -, i
A Sh. Form.z-. ..o
BEE Tel: 25900228 B Fax 25165384 | —=====sms s L
Reverua Code .
BEHEF E-mail Address: 002020 | Tmmees T
27 A
B2 Reference: Doc. No.: LGL0076 / Deadline: | ~~ .~ ' :
20/09/2005 l}fcex pt No. Hethod
15B35RRR 2/2004 (FXET) (2004 £ 2 F) Semmmmmmes e
Specification No. 2/2004 (Revision) (Feb. 2004) 222220029642 Cash .

- g > -~ =

Total Paid ..



EE Note 11)

(& Note 12)

g

Form

AR1

7 B E i Mortgages and Charges
BEXHEHAN  FIEFEEB (AFEMA) BB RB 2 EATAATNEMBRRETNEBRFTN

FREBRAH

2+ #55%2 Company Number

450816

Total Amount outstanding as of the Date of this Return on all mortgages and charges which are required to

be registered with the Registrar of Companies pursuant to sections 80 and 82 of the Companies Ordinance

USD500,000,000

(BRBRFr7:) RS Company having a share capital need not complete this section)
BEXHRFHHNRREE

Number of member(s) as at the Date of this Retumn

37 Share Capital

4 By A7\ B K B B B B Number of Member(s) of a Company Not Having a Share Capital

N/A

(FEBEIIA FIREHIERE 9 BF 10 3§ Comparny nbt having a share capital need not complete sections 9 & 10)

REXEHFEHY As at the Date of this Retum

HBERE ERfTRE
Authorized Issued Share Capital
Share Capital
#RC ERTROE
BT BITRAD ER{TREH (B8 §iid 0 fiicd
:3vg bl AHEHE iagvig - =] HEHE AEE (FEsER)
Class of Shares Total Number of |Nominal Value] Tota/ Nominal | Total Paid up Value
. Nominal Value + | Shares Issued |of Each Share| Value of Shares | of Shares Issued t
Issued t Issued t {excluding premium)
(a) (b) (a) x (b)
Ordinary HKD500,000,000.00 8,794,951,379 HKDW.025 HKD219,873,784.37 | HKD219,873,784.37
Series A
Cumulative HKD27,525,000 2,730,000 HKDS$.175 HKD25,047,750 HKD?25,047,750
Preferred Shares
BiE
Total 527,525,000 8,797,681,379 HKD244,921,534.37 | HKD244,921,534.37

t FHEEHSSEA(HIM : BT - RT)

Please specify the currency (e.g. HKD, USD)

FEABERYT 22004 (457]) (2004 42 A)
Specification No. 2/2004 (Revision) (Feb. 2004)

$B{"H Page 2




R T " ATl#%E Company Number
Form AR1
450816

GENote 13) 10 5B A A RIRIER B 5¥{E Details of Member(s) of a Company Having a Share Capital
(DTFBEBAFFO T FUZERB - S E A $5F Use Continuation Sheet A if there is Insufficient space)

g2 i Details of Member(s) as at the Date of this Return

B9 Class of Shares Ordinary Shares & Series A Cumulative Preferred Shares

WAFMBHAL—ORFFRROHALUX(NBECAERRER  BAARUBEHUR)VEEAI&
R AWBFELF -HEE ROZIBANEL LBFEE "Wty —WEE-

if there have been any transfers of the company’s shares since the date of the last Annual Retum (or since
incorporation if this is the first Annual Retum), please also provide details of the fransfers; the name of the transferee
should be stated in the ‘Remarks’ column.

B2 Shares
e stk BRGER LF i £
Name Address Current Transferred Remarks
Holding
#®H B8
Number Date

Please refer to attached CD-Rom:

1. List of shareholders for voting
Ordinary Shares for the period
from 24 July 2004 to 9 August
2005

2. List of shareholders for
non-voting Ordinary Shares
for the period from 24 July
2004 to 9 August 2005

3. List of shareholders for Series
A Cumulative Preferred
Shares for the period from 24
July 2004 to 9 August 2005

ME
Total

B =H Page 3
HEEERE 2/2004 (f25]) (2004 4 2 )
Speclfication No. 2/2004 (Revision) (Feb. 2004)



(& Note 14)

(&E Note 15)

(&t Note 16)

@& Note 17)

(& Note 17)

(& Note 18)

(Z Note 15)

FxH%

Form

AR1

11 2 Secretary

A. {H AR Individual Secretary
(ATBH—EEARE - FHEE B HEF Use Continuation Sheet B if more than 1 individual secrefary)

4y E14#42 Company Number

450816

PR L

Name in Chinese

RE 25

308 £
Name in English

LOOK

Pui Fan

# K Sumame

£, 5 Other Names

MAES

Previous Names

Nil

b
Allas

Nil

HFELE
Hong Kong
Residential
Address

Flat C, 18th Floor, Block 21, Laguna City, Lam Tin, Kowloon

B
E-mail Address

Nil

£ {73895 Identification
a FHRIDBRE

Hong Kong Identity Card Number

b HHABR
Overseas Passport

C583709(8)

N/A

N/A

B. & A HE #2535 Corporate Secretary
(HEEE— LA IS » BF/FEIE B #7137 Use Continuation Sheet B if more than 1 corporate secretary)

F BB F Issuing Country

B2 Number

hR AR

Name in Chinese

RLEB
Name in English

it

Hong Kong
Address

|
E-mail Address

72 F #5938 Company Number

(REHREERZIENEE )
(Only applicable to body corporate registered in Hong Kong)

THIERTE 212004 (1B7]) (2004 £ 2 7))
Specification No. 2/2004 (Revision) (Feb. 2004)

S HH Page 4




R

Form

AR1

12 FEE Director

A. 18 A E = Individual Director
(I EHEEABH - FHAE C 484 Use Continuation Sheet C if more than 2 individual directors)

(& Note 19) 1

@£ Nots 20)

(3 Note 21)

(3£ Note 22)

214
Capacity

k4
Name in Chinese

EXESR
Name in English

HAEHS

Previous Names

A4
Alias

it
Residential
Address

H itk ik

E-mail Address

/2 B % Company Number
450816

o D BpEEE KRB Altemate to
Director Altemate Director
N/A

Nil

COULTER James G.

# X Sumname £ Cther Names
N/A
N/A

3690 Washington Street, San Francisco, CA94118,

United States of America

51225 |dentification
a FESOIRRS

Hong Kong ldentity Card Number

b WHABR

Overseas Passport

HHUBERYE 272004 ($287) (2004 £ 2 H)
Specification No. 2/2004 (Revision) (Feb. 2004)

USA
H & Country
Nil
Nil
United States of America 056026110
BB Issuing Country SR Number

B HHE Page 5



3

Form

AR1

22 B § %% Company Number

450816

12 # I Director (@rX contd)
#HE D ZEHEEH R Alternate to

(& Note 19) 2

(&£ Note 20)

(& No'e 21)

(ZE Note 22)

512
Capacity

P&

Name in Chinese

XS

Name in English

ik
Previous Names

I
Alias

4t
Residential
Address

mEt gt
E-mail Address

Director Alternate Director

N/A

Nil

GRABE William Otto

#% X Sumame £ F Other Namss

Nil

Nil

1179 Pequot Avenue, Southport, CT 06890, USA

United States of America

B & Country

Nil

{338 Identification

a ETESOIZNG

Hong Kong |dentity Card Number Nil

b wHER

Overseas Passport United States of America

141608240

% 5% B % Issuing Country

JEIRIRER 2/2004 ({53]) (2004 522 B)
Specification No. 2/2004 (Revision) {Feb. 2004)

R85 Number

SBAH Pages




e g , /A F#% Company Number
Form AR1 : 450816

12 FHIK Director (atH contd)

B. ¥ A E#5# 31 Corporate Director
(ZIEEBRSEA BREE  FHBE D 458 Use Continuation Sheet D if more than 2 corporate directors)

ENole19) 1 S [] &% [ mmu=s L& Aftemate to
Capacity Director Alternate Director

hX 4B

Name in Chinese

RXRHRA
Name in English

(£ Note 23) b-i0k: 1
: Address

B % Country

(3£ Nole 21). Bt
E-mail Address

2 H 85 Company Number

(REBEARTEEE I BR)
(Only applicable to body corporate registered in Hong Kong)

@ Note 19) 2 56 [ ] &= [[] ewEs fRE Altemnate to
Capacity Director Altemate Director

XK

Name in Chinese

BXEWH

Name in English

GE Note 23) Hit Ak
Address

B & Country

&t Note 21) BEE A
E-mail Address

4\ ¥ {58 Company Number
(FEFREE BTSN )
{Only applicable to body corporate registered in Hong Kong)

Bt H Page 7
HHEER 2/2004 (B8]) (2004 522 H)
Specification No. 2/2004 (Revision) (Feb. 2004)




(£ Noie 20)

(8t Note 21)

(& Nota 22)

2 F1#3 8 Company Number
o AR
450816

12 FHH Director (gLE contd)

C. £ E ¥ Reserve Director
(REARRE—ARRTNERBARARARE —EENLALT Only applicable to a private company

with only one member who is also the sole director of the company)

hREH
Name in Chinese

EREH
Name in English

i [ Sumame £ 5% Other Names

BTHZS

Previous Names

5%
Alias

4k
Residential
Address

B & Country

BRIt
E-mail Address

{32 Identification

a FESOHERS
Hong Kong identity Card Number

b EHER
Overseas Passport

B EF Issuing Country 52 EE Number

#H|NAH Page 8
{ESER 212009 (f517) (2004 £ 2 H)
Specification No. 2/2004 (Revision) {Feb. 2004}




=i A F#5% Company Number
Form AR1
450816

13 B i1 Registers:

AFRETHIBRMABE(OEHERERS § ENERBHREAN) '
Address where the following registers of the company are kept (if not kept at the Registered Office in Section 5)

B Register Hiitk Address
a RABEm . ] ]
Register of Members G/F, Bank of East Asia Harbour View Centre, 56 Gloucester Road,
Wanchai, Hong Kong

b MEBNSEHABRTH
(ZH5895)
Register of Debenture
Holders grany)

GtNoe24) 14 ERBEXHIREFTEENEHEEBRAN

Period Covered by Accounts Submitted with this Form
(BN LTI EIHIEE A private company need not complete this section)

N/A

£

01 04 2004 To

3 03 2005

EDD) A MM EYYYY B DD A M EYYYY
15 FZHHE Certificate

(HEBBNBIRBIALE « LT8G + BHLLIE )
(This Ceriificate should only be compieted in respect of a private company. If not applicable, please delete.)

EHBRAOE EEAA REF B RHHC R EMED-
This Return includes Nil Continuation Sheet(s) A, Nil Continuation Sheet(s) B, 12 '
Continuation Sheet(s) C and Nil Continuation Sheet(s) D.
#E Signed %WA»
%4 Name - LOOK Pui Fan 3 Date 16/09/2005

# g Birestor / % Secretary * HDD / AMM / % YYYY

e TR Delete whichever does not apply

B|HH Page 9
HEBIREE 2/2004 (127]) (2004 £ 2 F)
Specification No. 2/2004 (Revision) (Feb. 2004)




R AR1 (iE C Continuation Sheet C)

Form

75 B $ 72 H 3 Date of Return A FRE Compahy Number
09 08 2005 450816
E DD A MM EYYYY

(£ Note 19) 515 B |__—_| REEs A& Altemate to
Capacity Director Altemate Director

N/A

B

Name in Chinese PEE

HNEH
Name in English LIU Chuanzhi

& K Sumame 45 Other Names

Wi HESR
Previous Names N/A

1 o
Alias ‘ N/A

@ Note 20) B
Residential
Address

FlatH, 19/F, Juniper Mansion, Taikoo Shing, Hong

Kong N/A

B & Country

(&t Note 21) | ]
E-mail Address Nil

(2% Note 22) B2 Identification

a EBIOINE
Hong Kong Identity Card Number - K822681(4)

b W/AER
Overseas Passport N/A N/A

S B E % Issuing Country B Number

RS 2/2002 (1B3]) (2004 22 H)
Specification No. 2/2004 (Revision) (Feb. 2004)



F=R A R1 ' (#H C Continuation Sheet C)

Form
A 3% 0 # Date of Return A B E% Company Number
09 08 2005 450816
H DD B MM FYYYY

Details of Individual Director (Section 12A)

(£ Note 19) B H¥ D REHEE & Altemate to
Capacity Director Alternate Director

N/A

L
Name in Chinese BEIE

RXES
Name in English MA Xuezheng

£ K Sumame £ 5 Other Names

REA
Previous Names N/A

Bl
Alias | N/A

(& Nofe 20) &H
Residential
Address

12/F, Flat 1243, Block 6, Hong Kong Parkview, 88

Tai Tam Reservoir Road, Hong Kong N/A

B & Country

(& Noti 21) B at ]
E-mail Address . Nil

@&k Notz 22) 5 {0 801 ldentification

a BRISOLERE
Hong Kong Identity Card Number P103644(4)

b BWHER
Overseas Passport N/A N/A

BB F Issuing Country 5% 88 Number

EFERE 2/2004 (53]) (2004 72 A)
Specification No. 2/2004 (Revision) (Feb. 2004)



(& Note 19)

(&t Note 20)

(& Note 21)

(3£ Nole 22)

rom AR1

Z 55 H g Date of Return

(#iE C Continuation Sheet C)

A F &5 Company Number

2005 : 450816

PRI

Name in Chinese

BRESR
Name in English

Cili) ]
Previous Names

bIE

Alias

fat
Residential
Address

HEak
E-mail Address

17 2 85 Identification

a BESFLERDS
Hong Kong Identity Card Number P290743(0)

b WHEE

Overseas Passport

H) Details of Individual Director {Section 12A)

#% [ | pWER & Atemate to
Director Alternate Director

N/A

HiEg

SHAN Weijian

¥ K Sumame & F Other Names

N/A

N/A

24A, Tower 3, 37 Repulse Bay Road, HongKong N/A

E & Country

Nil

N/A N/A
HBEF Issuing Country B Number

$EARERR 2/2004 (#55]) (2004 £ 2 A)
Specification No. 2/2004 (Revisicn) (Feb. 2004)



(& Ncte 19)

£ Nole 20)

(& Notz 21)

&k Note 22)

fom AR

7 #1$3 32 B 3§ Date of Retumn

(H C Continuation Sheet C)

/A H &5 Company Number

09 - 08

2005

B DD B MM

hRER

Name in Chinese

RS

Name in English

AAES
Previous Names

Bl

Alias

yead:in
Residential
Address

BEdst

E-mail Address

£ {3 S HE Identification

. a FERIOHBNB

450816

FEYYYY

Details of Individual Director {Section 12A}

BH D BHER 5 & Alternate to

Director Altemate Director

N/A

TH&E

TING Lee Sen

MK Sumame £ Other Names

Nil

Nil

510 Laurent Road, Hillsborough, California,
94010, USA.

United States of America

B % Country

Nil

Hong Kong ldentity Card Number Nil

b WHEHE
Qverseas Passport

United States of America

054177923

BB F Issuing Country

$9HHERTE 2/2004 (#£31) (2004 £ 2 )
Specification No. 212004 (Revision) (Feb. 2004)

SR EE Number




oy AR1 | (E@EC ContiAnuation Sheet C)

Form
Z 51§55 H 1 Date of Return A F1#85% Company Number
09 08 2005 450816
g DD A MM £ YYYY

Details of Individual Director (Section 12A)

@ENote19) B HH [] ewE= RE Altemate to
Capacity Director Alternate Director

N/A

PR
Name in Chinese H{&RE

RS
Name in English WONG Wai Ming

#% X Surname 45 Other Names

BIRZE4

Previous Names N/A

L E
Alias , N/A

{2£ Note 20) it
Residential
Address .

95 Headland Drive, Discovery Bay, Lantau, Hong

Kong N/A

B & Country

(3 Nole 21) |t ]
E-mail Address Nil

Gk Note 22) {0 F 5 Identification

a FRSOINEG
Hong Kong Identity Card Number D373313(1)

b EHABR
Overseas Passport N/A N/A

® B EF Issuing Country B Number

AR 2/2004 (155]) (2004 £ 2 )
Specification No. 2/2004 (Revision) (Feb. 2004)




(& Ncte 19)

Gt Nole 20)

(3 Note 21)

(&£ Note 22)

R AR1 _ (ﬁﬁ C Continuation Sheet C)

Form

A B 3% B # Date of Return A H# 5 Company Number
09 08 2005 450816
B DD A MM £ YYYY

Details of Individual Director (Section 12A)

&3 BH [ ] ewEs RE Altemate to
Capacity Director Alternate Director

N/A

R s :
Name in Chinese RE R

RS
Name in English \\Ye,0] Chia-Wei

#% I Surname 45 Other Names

AAES

- Previous Names . Nil

IE
Alias Nil

Eit
Residential

Address Tower 18, Apartment 3B, Senior Staff Quarter,
Hong Kong University of Science and Technology, N/A
Clear Water Bay, New Territories

B % Country

EEu .
E-mail Address Nil

5133 |dentification

a FHESODEARES
Hong Kong Identity Card Number K744833(3)

b WAER '
Overseas Passport N/A N/A

R EF Issuing Country B2 EE Number

HHEAEERY 2/2004 ({E3T) (2004 262 H)
Specification No. 2/2004 (Revisicn) (Feb. 2004)



& Note 19)

(3 No'e 20)

(& Nots 21)

(& Note 22)

= AR 1 ' (BIE C Conﬁnuafion Sheet C) |

- Form
Zkﬁﬁﬁﬁ H # Date of Return /A% Company Number
09 08 2005 450816
H DD 7 MM & YYYY

Details of Individual Director (Section 12A)

g4 B= D BHEH {28 Altenate to
Capacity Director Alternate Director

N/A

Likg T

Name in Chinese Nil

BREL
Name in English Ward, Jr. Stephen Maurice

¥ Sumame 452 Other Names

Cifick <& :
Previous Names : N/A

bk

Alias ' Steve

4
Residential
Address

4 Golf Court, Ridgefield, CT, USA 06877 United States of America

B{ % Country

E It .
E-malil Address Nil

£ {5y 2 HH Identification

a BHRGGANS
Hong Kong Identity Card Number N/A

b AR . )
Overseas Passport United States of America 026191892

=B EIF Issuing Country B ¥E Number

RITEYE 2/2004 (153]) (2004 £ 2 3)
Specification No. 2/2004 (Revision) (Feb. 2004)




& Note 19)

(& Note 20)

(ZF Note 21)

(& Note 22)

FH AR1 | (X C Continuation Sheet C)

Form

# ¥ %1% H 3 Date of Return ' 7\ Fl#5% Company Number
09 08 2005 450816
H DD EL T EYVYY

& 12A 75) Detalls of Individual Director (Section 12A)

p-27i "H® D BREESR 52 Altemnate to
Capacity Director Alternate Director

N/A

PR :
Name in Chinese BTE

RREH

“Name In English YANG ~ Yuanging

# )X, Summame £5¢ Other Rames

BBES
Previous Names N/A

B4
Alias N/A

feak
Residential
Address
Flat H, 9/F, Juniper Mansion, Taikoo Shing, Hong

Kong N/A

B % Country

it .
E-mall Address Nil

E 380 Identification

a FHRFOERES
Hong Kong Identity Card Number P515485(9)

b BHAER
Overseas Passport N/A N/A

E 2 EF Issuing Country B3 8% Number

AR 2/2004 (BRT) (2004 £ 2 A)
Specification No. 2/2004 (Revision) (Feb. 2004)



(&£ Note 19)

(& Nole 20)

(3 Not 21)

(3 Not2 22)

T AR1 (HE C Continuation Sheet C)

Form

A &% A1 Date of Return A FEE% Company Number
09 08 2005 450816

HDD E MM £ YYYY

Details of Individual Director (Section 12A)

&3 HH [] pamx RE Altemate to
Capacity Director Alternate Director
N/A
P ER
Name in Chinese VA
BNESR
Name in English ZHU Linan
#£ X Sumame %5 Other Names
HIF &4
Previous Names Nil
b IE
Alias : Nil
4t
Residential
Address 10/F, Raycom InfoTech Park, Tower A, No. 2 , .
' Kexueyuan Nanlu, Zhongguancun, Beijing, The The Peop:;hs. Republic of
People's Republic of China 1na
B & Country
A .
E-mail Address Nil
23R Identification
a FEIOERS
Hong Kong Identity Card Number N/A
b AR . .
Overseas Passport ‘ The People's Republic of China P5438992
ZHBEF Issuing Country B2 Number

TR 2/2004 (#33]) (2004 £ 2 H)
Specification No. 2/2004 (Revision) (Feb. 2004)



(& Note 19)

(&t Note 20)

(£ Note 21)

(& Note 22)

S AR1 (8 H C Continuation Sheet C)

Form

A #1585 F ¥ Date of Retum

09 08 2005
A DD HMM £ YYYY

2§33 Company Number

450816

Details of Individual Director (Section 12A)

&t [ | =% RAES RE Altemate to

Capacity Director Altemnate Director

SHAN Weijian

PR
Name in Chinese Nil

EXHEA
Name in English CARROLL

Daniel Ashton

# K Sumame

5 Other Names

HAES
Previous Names - N/A

;I EA
Alias , N/A

{48
Residential
Address

2120 Lyon Street, San Francisco, CA94115, USA | United States of America

B 3 Country

MBI hE .
E-mail Address Nil

B 1334 HR Identification

a BEESOBAE
Hong Kong Identity Card Number

Nil

b BWHEBR . .
Overseas Passpont United States of America

056193944

2 B EF Issuing Country

FEHHIRNE 2/2004 (fE£5T) (2004 ££2 )
Specification No. 2/2004 (Revision) (Feb. 2004)

S8 55 Number




&k Nete 19)

(Z£ Noie 20)

(ZF Notz 21)

(3£ Note 22)

om AR1

Z B ¥ H 1 Date of Retumn

09 08

2005

HDb A MM

EYYYY

(#H C Continuation Sheet C)

/A H #5%8 Company Number

450816

Details of Individual Director (Section 12A)

&y [] &= BHEE RE Altemate to
Capacity Director Altemate Director

James G. COULTER
th it

Name in Chinese

Nil

£33 8 X
Name In English

CHANG

Justin T.

% & Sumame

& Other Names

HARE

Previous Names

N/A

B4
Alias

N/A

48k
Residential
Address

1071 Vallejo Street, San Francisco, CA94133 USA

United States of America

B & Country

B Ak
E-mail Address

Nil

E13 3 55 Identification

a FHRIOEWRS
Hong Kong Identity Card

b BWBHAER
Overseas Passport

FEIBEENE 2/2004 (#53T) (2004 ££ 2 )

Number

Nil

United States of America

055460157

Specification No. 2/2004 (Revision) (Feb. 2004)

EHBHEF Issuing Country

288 Number




(& Note 19)

(& Note 20)

(& Note 21)

(& Note 22)

g (EE
Form AR 1
Z B #35 H #1 Date of Return
09 08 2005
E YYYY

B DD B MM

hXESL

Name in Chinese

S
Nams in English

AAES

Previous Names

514
Alias

it
Residential
Address

BEmE

E-mail Address

£+ {p 536 Identification

a BHEFOEWNE
Hong Kong Identity Card Number

b WHER

Overseas Passport

C Continuation Sheet C)

A H &% Company Number

450816

H) Details of Individual Director (Section 12A)

[ == BHES R Alternate to
Director Altemate Director
William Otto GRABE
BXE
FENG Vince
# K Sumame 4% Other Names

N/A

N/A

Flat H, 14th Floor, Tower A, No. 268 Queen's

Road, Central N/A
B % Country
Nil
P422951(0)
N/A N/A
#FEE Issuing Country 2285 Number

THBIREE 2/2004 (125]) (2004 £ 2 A)
Specification No. 2/2004 (Revision) (Feb. 2004)




(£ Note 4)

! B T E R BRI &
Statement of Particulars of Subsidiaries

AHERR (REIEFIES 128(5)(b) K (SA)(b)E) &
Companles Reglstry {Companies Ordinance s. 128(5)(b) & (5A)(b)) Forrn AC 1

EHHEEYE Important Notes
* ARAFESKE CGRREX) -

HHERABAKIIH - 2 A& Company Number
® Please read the accompanying notes before completing this form.
Please print in black ink. 450816

1 A #H4%4% Company Name

Lenovo Group Limited
BELEEFRAT

2 AERBFBHRIR-RIIRQAFR TREMBEELKEHINRER B NS

The particulars of all the Subsidiaries of the Company as at the closing date of the
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FH : (Bif 55— Schedule 1)
Form AC 1 ATES cdmpahy Number
450816

KB/ T8 §EE Particulars of Subsidiaries

FARFFREVBBI R GERTROOEELLS
Class and proportion of the nominal value of
the issued shares held by the Company .
HAEKN
HAH MR A
(RHERBAN) (RERBA)
RIBEE PR Ee g 30
nEIRE FENBEE Bt B 50 HAR Ba®R
Company Name Country of Class of Share | Percentage of Percentage of
Incorporation Shares Held by Shares Held
the Company (or{ by the Company's
its nominee) Subsidiary {or
its nominee)
. (&F Note) &+ Note)
Beijing Lenovo Software Limited*|The People's |Registered 100%
JIEFB R ERAE Republic of  [capital
China (the
_ “PRC”)
Entértainment and Education Hong Kong Ordinary share 100%
Services Limited Special
BEEISEIRAT Administrative
Region of the
PRC {("Hong
Kong®)
FM365.com Limited British Virgin  [Ordinary share 100%
Islands (“BVI")
High Honour International BVI Common share 95.1%
Limited
SEEEARATF"
Huiyang Lenovo Industry PRC Registered 100%
Property Limited* capital
HER BRI XYEERAT
Keen Hero Holdings Limited BVI Ordinary share 100%
Legend Computer Systems Hong Kong Ordinary share 100%
Limited
Note

HEHSRYUEEINERE SRR BUEESTENHNT 490%H 50% 2 MEMTF 50%8E 51% 2/ - 7l
ABREFHSHNBUEH-BRBROGEZBENCRTRONEELANSSE(HEE—NFEETF) -

The percentage may be stated to the nearest whole number per cent except where it is between 49% and 50% or between
50% and 51%, in either of which cases, it shall be stated to as many decimal places as would be required to indicate the
percentage, to one significant figure, of the proportion of the nominal value of the issued shares of that class represented by
one share.

EH® Page 1
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% Particulars of Subsidiaries

(Ht#e— Schedule 1)
2 FiE % Company Number

450816

ALFRRENENEGERTRENEHELA
Class and proportion of the nominal value of
the issued shares held by the Company

HAH
HAF HERAT
(RERHAN) (RHREBA)
BRUBEE AT R 4389 B B 4089
AEIEL FEMNER ::374% Sl BA%E [=F2:
Company Name Country of Class of Share | Percentage of Percentage of
Incorporation Shares Held by Shares Held
» the Company (or | by the Company’s
its nominee) Subsidiary (or
its nominee)
(& Note) (3£ Note)
Legend Creat Holdings Limited |BVI Ordinary 55%
‘ share
Legend Creat Power Equipment {Hong Kong Ordinary 55%
Investment Limited share
BRI B IR ERERRAT
Legend Group Limited Hong Kong Ordinary 100%
share
Legend Holdings Limited Hong Kong Ordinary 100%
share
Legend Information Technology |United States [Capital 100%
(USA), LLC of America contribution
(CUSA")
Legend Marks Limited BVi Ordinary 100%
B EREERAT" share
Lenovo (BVI) Limited BVI Ordinary 100%
: share
Lenovo (Beijing) Limited* PRC Registered 100%
BECLR) BRAE capital
Lenovo (Chengdu) Limited* PRC Registered 100%
BE(RAVERAT capital
Lenovo (Huiyang) Electronic PRC Registered 100%
Industrial Co., Ltd* capital
EEREETIEERAR
EE Note

BEAEAUSREENERES XN  AUBEESRTINF 49% R 50% 2 RN F 50%E 51% 2/ » Rl
ARBRASALNEURA-BRROEZBICITRONEELINESIRGEEE—UEFRYTF) -

The percentage may be stated to the nearest whole number per cent except where it is between 49% and 50% or between
50% and 51%, in either of which cases, it shall be stated to as many decimal places as would be required to indicate the
percentage, to one significant figure, of the proportion of the nominal value of the issued shares of that class represented by

one share.

FEHIRESE 1/2004 (2004 52 A)
Spedification No. 1/2004 (Feb. 2004)
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FH AC1 (ff & — Schedule 1)

Form

ZAH {5 Company Number

450816

& Particulars of Subsidiaries

EAFERBRONBEIRECSITROGEEEHA
Class and proportion of the nominal value of
the issued shares held by the Company
BHAFR
HAH HRAR
(RHEREA) (RHERZA)
BRI B E%E g g avd: o] Ry
AHAHR FrERI B & it40ig sl [=pig: o [Zpig:
Company Name Country of | Class of Share| Percentage of Percentage of
Incorporation Shares Held by Shares Held
the Company (or | by the Company’s
its nominee) Subsidiary (or
its nominee)
(Z£ Note) (2t Note)
Lenovo (Shanghai) Co. Limited® |PRC Registered 100%
BHE(E¥e) BRAH capital
Lenovo (Shenyang) Limited* PRC Registered 100%
BREGEE)ERAT capital
Lenovo (Shenzhen) Electronic [PRC Registered . 100%
Co., Ltd* capital :
BEGINEFERAH
Lenovo (Wuhan) Limited* PRC Registered 100%
BR(RE) AR : capital
Lenovo (Xi'an) Limited* PRC Registered 100%
BE@EZ)ERAT capital
Lenovo Al Computer TechnologylPRC Registered 70%
Co., Ltd* capital
BN RETREERRRERS
|
Lenovo ChinaWeal Information [Hong Kong Ordinary 95.1%
System Company Limited share
B EEERAARAH
Lenovo Computer Development [Hong Kong Ordinary 100%
Limited share
Note

BREARTAUSBEINBEEESERE > BOZEIEINF 49%H 50% 2R FEMA T 50%58 51% 2 - A
ABBRESMNDEUKRIA-EERGESZNENCBTROVEAELEAOESEFEZ-ERETF) -

The percentage may be stated to the nearest whole number per cent except where it is between 49% and 50% or between
50% and 51%, in either of which cases, it shall be stated to as many decimal places as would be required to indicate the
percentage, to cne significant figure, of the proportion of the nominal value of the issued shares of that class represented by
one share.

H % Page 3
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Form

AC1

i BRI EE 18 Particulars of Subsidiaries

(ff 2 — Schedule 1)
A FES Company Number

450816

EAFRFRANEIREERTRONEELEA
Class and proportion of the nominal value of
the issued shares held by the Company

z: PNl
HAH g N |
(RHEREZAN) (BEREA)
BRI R fric B AR REN
AH LB FrEER B R Bty 2 51 BSX Ba®
Company Name Country of Class of Share| Percentage of Percentage of
Incorporation Shares Held by Shares Held
the Company (or | by the Company’s
its nominee) Subsidiary (or
its nominee)
(8£ Note) Gt Note)
Lenovo Computer Limited Hong Kong Ordinary 100%
BEEEAAERAT share
Lenavo Express Agency & BvI QOrdinary 100%
Services Limited share
Lenovo Financial Services Hong Kong Ordinary 100%
Limited share
PSR BARAH
Lenovo Group (China) Limited |Hong Kong Ordinary 100%
FEEE(TRYERAH share
Lenovo Holdings (BVI) Limited |BVI Ordinary 100%
share
Lenovo Huifeng Industrial PRC Registered 100%
Development (China) Limited capital
BEERRR(TE) ARAFE
Lenovo Industrial Development |PRC Registered 100%
Co., (Daya Bay) Ltd.* capital
B TR ERRRCEB)ER
ZXH] ‘
Lenovo Industrial Property BVI Ordinary 100%
Holdings Limited share
& Note

BESRAUEEINBEE XA BEOZETRINF 49%HE S50%ZBHNTF 50%5 51%ZH - 8
FARERPS /I EBUERE—BREOEZENCBETRANAELANES EGEEE—NEREF) -

The percentage may be stated to the nearest whole number per cent except where it is between 49% and 50% or between
50% and 51%, in either of which cases, it shall be stated to as many decimal places as would be required to indicate the
percentage, to one significant figure, of the proportion of the nominal value of the issued shares of that class represented by

one share.

FEHAIERR 1/2004 (2004 £ 2 F)
Specification No. 1/2004 (Feb. 2004)
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(Kt — Schedule 1)
/A Bl#E% Company Number

450816

FAFFRRAG OB R ETRTR G E LA

Class and proportion of the nominal value of
the issued shares held by the Company
HARM
HAH i - PN
{(RER2A) (REREA)
RUBEE Rk igsdididi)
PAGIEE FRENEE 22375 ¢ =Wil| =P BA®
Company Name Country of Class of Share| Percentage of Percentage of
Incorporation Shares Held by Shares Held
the Company (or | by the Company’s
its nominee) Subsidiary (or
its nominee)
Gt Note) (= Note)
Lenovo International Limited Hong Kong Ordinary 100%
(formerly known as Grade Win share
International Limited)
Lenovo IT Alliance Limited BVI Ordinary 100%
BREEREREARAT" share
Lenovo IT Limited BVI Ordinary 100%

‘ ' : share '
Lenovo Manufacturing Limited  [BVI Ordinary -100%
BELERRAT" share
Lenovo Marketing & Services BVI Ordinary 100%
International Limited share
Lenovo Mobile Communication [PRC Registered 80.8%
Co., Ltd* capital
BER R ERHRARAT
Lenovo Online Limited Hong Kong Ordinary 95.1%
BHEEREIRATR ©Ishare
Lenovo Pioneer Limited BVI Ordinary 100%
BRAEEmAT" share
Lenovo Properties Holdings Ltd. [BVI Ordinary 100%

share

Z Note

BESRTLUREEINERE S ERY - BUFESEDN TP 49%HE 50% 2 @HNF 50%8 51% 28 0 Rl
ARERAS/NRUEP-RBGEZENCETEANEELANEIREGEE—LELET) -
The percentage may be stated to the nearest whole number per cent except where it is between 49% and 50% or between
50% and 51%, in either of which cases, it shall be stated to as many decimal places as would be required to indicate the
percentage, to one significant figure, of the proportion of the nominal value of the issued shares of that class represented by
one share.

H#Page_ D
IR 172004 (2004 £ 2 F)
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Form

AC1

BB A B8 SE 45 Particulars of Subsidiaries

(§f #=— Schedule 1)
4 F#E % Company Number

450816

AATRRBRONENRGERTRANEELE
Class and proportion of the nominal value of
the issued shares held by the Company

HAEN
HAH KEAH
(RHEHRBA) (BHEARHBA)
BRIIBER FrigBe R RO8
LEER BESEE . & £ BB HA® BoE
Company Name Country of | Class of Share| Percentage of Percentage of
Incorporation Shares Held by Shares Held
the Company (or | by the Company's
its nominee) Subsidiary (or
its nominee)
(&E Note) (£ Note)
Lenovo QDI Limited Hong Kong Ordinary . 100%
BEEFERAE share
Lenovo Research Limited Bvi Ordinary 100%
BEREAFRAT" share
Lenovo Sysware Limited BVI Ordinary 100%
share
Long Million Limited Hong Kong Ordinary 100%
EEfERERAT] share
Newford Intemational Limited  |Hong Kong Ordinary 100%
HEREARAT share and
non-voting
deferred
share
QDI Computer France SARL France Ordinary 100%
share
QD! Computer (China/HK) Hong Kong Ordinary 100%
Limited share and
non-voting
deferred
share
QDI Computer (Espana) S.A. Spain Registered 100%
share

2 Note

BESRTUEBRINERESERE  HORGA RN TF 49%H 50% BT F 50%E 61%2M » H
ARBRASN/INEUEH—BEGEZEICRTROANTELEANGESREHEEE-THRESF) -

The percentage may be stated to the nearest whole number per cent except where it is between 49% and 50% or between
50% and 51%, in either of which cases, it shall be stated to as many decimal places as would be required to indicate the
percentage, to one significant figure, of the proportion of the nominal vaiue of the issued shares of that class represented by

one share.

RN 1/2004 (2004 £ 2 )
Specification No. 1/2004 (Feb. 2004)
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Form

AC1

i B A F B3 E Particulars of Subsidiaries

- ({5 — Schedule 1)
2 @ # 5% Company Number

450816

AARFRBONEIRGERTRONE ML
Class and proportion of the nominal value of
the issued shares held by the Company

HATFK
HAR HMEAT
(RHAREZA) {(RERABAN)
RIBEE Fris B in 8y ks
AR HENEK BB Ba®E [Epig:
Company Name Country of | Class of Share| Percentage of Percentage of
Incorporation Shares Held by Shares Held
the Company (or | by the Company’s
its nominee) Subsidiary (or
its nominee)
(Z£ Note) (Z£ Note)
QDI Computer (Montreal), inc. |Canada Common 100%
stock
QD! Computer (USA), Inc. USA Common 100%
stock
QDI Computer Inc. USA Common 100%
stock
Quantum Designs (H.K.) Limited {Hong Kong Ordinary 100%
share and
non-voting
deferred
share
Quantum Designs (Holdings) Hong Kong Ordinary 100%
Limited share and
non-voting
deferred
share
Shanghai Lenovo Electronic Co.,|PRC Registered 100%
Ltd* capital _
LEBERETERAT
Shenzhen Legend Computer PRC Registered 70%
Co., Ltd* capital
IR ERARAR
£ Note

BEARTUREENERESRRYE  EONFXEFREINTF 49%8E 50% MR AF 50%5R 51%ZH » Al
RERRHESLIHURHA-BRBRGEERIERTRONEELANEI BRHEE—LUEREF) -

The percentage may be stated to the nearest whole number per cent except where it is between 49% and 50% or between
50% and 51%, in either of which cases, it shall be stated to as many decimal places as would be required to indicate the
percentage, to one significant figure, of the proportion of the nominal value of the issued shares of that class represented by

one share.

FETAEER 1/2004 (2004 4.2 F)
Specification No. 1/2004 (Feb. 2004)
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Form A F % Company Number

450816

KB A BIRIEE{E Particulars of Subsidiaries

AL E ARG R R B R4S B BT B 3 A TR 1 s 6
Class and proportion of the nominal value of
the issued shares held by the Company
HATH
BT WEAH
(RRREZA) (RERLZAN)
RIS Frig 388 Frig B {38y
LAHAR FEMRE B 3 X B0 BH® JEf g
Company Name Country of Class of Share| Percentage of Percentage of
incorporation Shares Held by Shares Held
the Company (or | by the Company’s
its nominee) Subsidiary (or
its nominee)
(&£ Note) (&£ Note)
Sunny Information Technology [PRC Registered 100%
Service (Beijing) co., Lid.* capital
BARNBEERmREACRE
fRATE]
Supercycle Limited Bvi Ordinary 100%
" share
Ultimate Lenovo Limited BVI Ordinary 100%
share
BESECAERRERRAT  |PRC Registered 100%
capital
B EZRIREERAE PRC Registered 95.1%
capital
Remarks :
Company namewitha*“*”is a
" |direct transliteration of its
Chinese/English registered name

Note

HEARTLRBINEHESRRE  BOZXES RN T 49%8E 50% ZHENF 50%8 51% 2 » A
ARBRRELMIHBURE-BEBOGZENCRTRONEELANESIRERE—MEHHF) -

The percentage may be stated to the nearest whole number per cent except where it is between 49% and 50% or between
50% and 51%, in either of which cases, it shall be stated to as many decimal places as would be required to indicate the
percentage, to one significant figure, of the proportion of the nominal value of the issued shares of that class represented by
one share.

HBPage 8
HHIEIREL 1/2004 (2004 4 2 A)
Spedcification No. 1/2004 (Feb. 2004)
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REEMNBEARROHERBRE
e @ W Statement of Particulars of Shareholdings in
AHEMR Non-Subsidiary Companies

Companies Registry (A TFIHBIE 129(5)(b) Bz (5A)bYE)
(Companies Ordinance s. 129(5)(b) & (5A)(b)) Fom'l AC2

HEZE Important Notes

-8 RRAASHE (RRAH) -

HRARARKTIA - /A5l #8 Company Number
® Please read the accompanying notes before completing this form.
Please print in black ink. 450816

1 24 El144FE Company Name

Lenovo Group Limited
BHEEZEFRAT

2 ABAFHNR-BINELTR TRYBEREREHRSEFRONIERBLTHS
The particulars of the Company’s shareholdings in companies not being its subsidiaries as
at the closing date of the financial year as stated below are contained in Schedule 1 of this
Statement

HBUEERRR N
Closing Date of the Financial Year 31 03 2005
H DD A MM F£YYYY
EHRBEE Hiv -
This Statement includes page(s) of Schedule.
%% Signed :
%4 Name LOOK PU| Fan H#f Date . 16/9/2005
e Directer /B8 Secretary * DD / AMM / EYYYY
*Erm R Delote whichever does not apply
#% A& Presentor's Reference [P/ R % B For Official Use
#£4 Name: Lenovo Group Limited
sk Address: 23/F, Lincoln House, Taikoo Place,
979 King's Road, Quarry Bay,
Hong Kong
FLES Tel: 2590 0228 M Fax 2516 5384 . Acknowledgement
Com nies Regist
| #ak E-mail Address: P , 'K_q i
1558 Reference: RO709./20085 14158126 .
&xbmmon».-uojseq No: 222020872 /4
AR 1/2004 (2004 £ 2 ) E;kﬁc” o oL ... 0450816
Specification No. 1/2004 (Feb. 2004) Nh Form. AR ac?




= AC 2 (Kt % — Schedule 1)
Form _ £ 5 &% Company Number
, ' 450816
ATEHERD IR BAT R
Particulars of shareholdings in companies not being subsidiaries
ELERRROOEIR
5B B 1T B 400 T il L 81
Class and proportion of the nominal value of|
the issued shares held by the Company
_ RUBER BB
AERE FENRZE 378 Vil BA®R
Company Name Country of Class of Share Percentage of
Incorporation Shares Held
. (S Note)

Beijing CA-Legend Software Co., Ltd* [The People’s Registered capital 20%
IR ERRERERRAE Republic of China

(the *PRC")
High Achieve Industries Limited British Virgin Ordinary share 50%

Islands ("BVI®)
Leby Technology (HK) Limited Hong Kong Ordinary share 50%
SR (EFE)EBRAT Special

Administrative

Region of the

PRC ("Hong

Kong™)
Leby Technology Company Limited BVI Ordinary share 50%
KEEAERAR"
Legend Kingsoft Holdings Limited BVI Ordinary share . 30%
BRI IRARAT"
Legend- QDI Spain, S.L. Spain Ordinary share 50%
Legendsoft International Technology BVI Ordinary share 35%
Limited
Lenovo Network (Shenzhen) Limited* PRC Registered capital 45% -
BRI ERAT
Lenovo Networks (BVI) Limited BVI Ordinary share 45%
Lenovo Networks Limited Hong Kong Ordinary share 45%
BEERERAT
ZE Note

HEEAETHURBEINEN TS XRRA  BOAFEFRTINTF 49%HE 0% M WARERBPS /IEREE
H—-RROGEZEINERTRONEELEANESEGERE-NEREF) -
The percentage may be stated to the nearest whole number per cent except where it is between 49% and 50%, in which
case it shall be stated to as many decimal places as would be required to indicate the percentage, to one significant figure,

of the proportion of the nominal value of the issued shares of that class represented by one share.

FREAEESR 1/2004 (2004 522 )
Specification No. 1/2004 {Feb. 2004)
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(ki #=— Schedule 1)

RIE
Form ACZ A
/A F 3542 Company Number
450816
NERE RGN BAARE
Particulars of shareholdings in companies not being subsidiaries
| FAAFRRDREANR
SHERTRENEELS
Class and proportion of the nominal value of
the issued shares held by the Company
RIUIBEE P i By 89
AHHEB REMER 1% 10 2 B HAHE
Company Name Country of Class of Share Percentage of
Incorporation Shares Held
: (& Note)

QDI Computer (UK) Ltd United Kingdom |Ordinary share 50%

| QDI Computer Handels GmbH Austria Ordinary share 50%
QDI Europe B.V. The Netherlands |Ordinary share 50%
QDI Europe Holdings Limited Hong Kong Ordinary share 50%
QDI Holdings Limited BVI Ordinary share 50%
QDI System Handel GmbH Germany Ordinary share 50%
QDI Technology (HK) Limited Hong Kong Ordinary share 50%
FEEETRIR(EHB) TR T '
QDI Technology (Huizhou) Limited* PRC Registered capital 50%
PR E PR (EMERAT
QDI Technology (Shenzhen) Limited* PRC Registered capital 50%
RREEE R (R IERAE] ‘
QDI Technology Intemnational Limited BVI Ordinary share 50%
ItREREEE FaEREERAT PRC Registered capital 40%
R EEHERAR PRC Registered capital 30%
JEFEB R E R MERAE] PRC Registered capital 45%
LR EFIRSAFERAT PRC Registered capital 35%
SR (EHIVTRA T PRC Registered capital 50%
2 Note

REARTURBINERTSRAH BOFZELEHNF 49% A 50% 2 MIAIERAS L/IBLE
H-REBEGEZRNCRTRANEELANTELSREHEE—CERETF) -
The percentage may be stated to the nearest whole number per cent except where it is between 49% and 50%, in which
case it shall be stated to as many decimal places as would be required to indicate the percentage, to one significant figure,

of the proportion of the nominal vaiue of the issued shares of that class represented by one share.
E# Page 2
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Form A H &% Company Number
450816
AEREROVIENBLFEFE
Particulars of shareholdings in companies not being subsidiaries
ERNEHFROGBTEIR
HESRTREOEMELA

Class and proportion of the nominal value of]
the issued shares held by the Company

Remarks :

Company name with a “ * " is a direct
transliteration of its Chinese/English
registered name

R HE B A 8
AHEAR BFrEMER B E BAE
Company Name Country of Class of Share Percentage of
Incorporation Shares Held
(&£ Note)
ZRige iR aERENT PRC Registered capital 30%
Hige BIBREERAT PRC Registered capital 30%
AT LR IRA T PRC |Registered capital 30%

£k Note

HEARTLUEBINEERA RN BOZESESNTTF 49%8 50% 2/ MARRRBEL IR
H—-BEAEEENERTREONEHEILANGSEFEE-NFRHET) -

The percentage may be stated to the nearest whole number per cent except where it is between 49% and 50%, in which
case it shall be stated to as many decimal places as would be required to indicate the percentage, to one significant figure,
of the proportion of the nominal value of the issued shares of that class represented by one share.

FIRA4ERE 1/2004 (2004 £ 2 )
Specification No. 1/2004 (Feb. 2004)
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SUMMARY OF REPORTS

United States

Ways & Means Trade Subcommittee will Consider Including Bill to Repeal the
Byrd Amendment in the 2005 Miscellaneous Trade Package

On Friday September 2, 2005, the House Way and Means Trade Subcommittee will consider
whether to include in the 2005 miscellaneous trade package H.R. 1121, a bill to repeal the
Continued Dumping and Subsidy Offset Act (the “Byrd Amendment”). Despite a 2003 WTO
decision that the Byrd Amendment violates the United States’ obligation under the WTO
Agreements and the Administration’s repeated calls for its repeal, the Byrd Amendment has
maintained strong support in both the House and Senate. Its inclusion in the 2005 trade package,
therefore, is uncertain. Nevertheless, 1f H.R. 1121 is included in the trade bill and is eventually
signed into law, its impact on petitioners, U.S. exporters and foreign respondents would be
significant.

DOC Seeks Comments on Proposed Amendments to Sunset “Waiver” Regulations

On August 15, 2005, the United States Department of Commerce (“DOC”) announced its
intention to amend the “waiver” provisions of its sunset review procedures and requested
comments on the proposed amendments. DOC’s announcement follows a 2004 ruling by the
World Trade Organization’s Appellate Body (“AB”) that the ‘“‘waiver” provisions of the U.S.
antidumping law and regulations, under which respondent companies can waive or be deemed to
have waived their rights to participate in the sunset review proceedings, are WTO-inconsistent.
For further analysis of the AB ruling, please refer to the December 2004 Monthly Report. We
report DOC’s proposed changes and the corresponding current regulation below.

TPSC, USTR Hold Public Hearing on China’s WTO Compliance

On September 14, 2005, the interagency Trade Policy Staff Committee on China’s WTO
Compliance (TPSC) held a public hearing on China’s compliance with its World Trade
Organization (WTO) accession commitments. The hearing’s goal was to assist the Office of
United States Trade Representative (USTR) with its preparation of the annual USTR report to
Congress on China’s WTO commitments. In accordance with section 421 of the U.S.-China
Relations Act of 2000, USTR is required to submit, by December 11 of each year, a report to
Congress on China’s compliance including both multilateral and bilateral commitments made to
the United States. According to U.S. industry representatives, despite making substantial
changes to its international trade regime that have benefited U.S. businesses, workers and
farmers, China still has much room for improvement in sectors where U.S. businesses and
exporters are competitive. The participants’ common concerns were intellectual property rights,
transparency and standards-setting.
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Administration Will Continue Engagement With China; Will Seek Greater
Flexibility in China’s Currency

On September 15, 2005, the US-China Business Council (USCBC) held a luncheon with
Timothy D. Adams, Undersecretary for International Affairs, US Treasury Department, to
discuss the Bush administration’s policy on China’s currency.

Mr. Adams discussed the progress made with his Chinese counterparts and offered his off-the
record assessments of the various meetings he has held in the past months. We review here
those assessments and prospects for US-China trade relations in the upcoming months.

United States Highlights

We also want to alert you to the following United States developments:

e CRS Report: Byrd Amendment Has Not Led to an Increase in AD/CVD Filings

e USTR Seeks Comments for Annual NTE Report

o Office of USTR Announces Stratford Will Serve as Assistant USTR for China Affairs
e President Bush Announces Intent to Nominate Bhatia as Deputy USTR

e Senate Rejects Dorgan Amendment: Grassley Decides to Withhold Amendment on Byrd
Law : :

Free Trade Agreements

GAO Report Cites Need For Greater Resources to Adequately Monitor and Enforce
Trade Agreements

The General Accounting Office (GAO) has released a report that evaluates U.S. enforcement and
monitoring of trade agreements. Senate Finance Committee ranking member Senator Max
Baucus (D-Montana) requested the report, which states that the U.S. lacks a coherent and unified
approach to trade oversight by the executive agencies and departments involved. In particular,
the GAO recommends improvements in communications, training, and resource allocation
among the four agencies involved with trade policy.

Free Trade Agreements Highlights

We also want to alert you to the following FTA developments:

e U.S. Switzerland Plan Talks on Possible Bilateral Free Trade Agreement
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* Ways & Means Chairman Thomas and USTR Portman Discuss the Bahrain FTA’s Qutlook
and the Potential for FT As with Korea and Egypt

Customs Highlights

We also want to alert you to the following Customs developments:
¢ CBP Announces Measures Regarding Hurricane Affected Ports

Petitions and Investigations

e 701 and 731 Petition Concerning Certain Lined Paper School Supplies from China, India,
and Indonesia

e 337 Petition Regarding Ink Sticks for Solid Ink Printers Filed With ITC
e 337 Petition Regarding Modified Vaccinia Ankara Viruses Filed With ITC
e 421 Petition Concerning Circular Welded Non Alloy Steel Pipe Filed With ITC

US-Latin America

U.S. and Andean Negotiators Urge Compromise, Completion of Agreement Before
Year’s End

On September 7-8, 2005, the Corporaciéon Andina de Fomento (CAF), the Organization of
American States, and the Inter-American Dialogue hosted the CAF VIII Annual Conference on
Trade and Investment in the Americas. The conference addressed U.S.-Latin America relations,
current investment trends in Latin America, and the status of the U.S.-Andean Free Trade
Agreement (FTA) negotiations.

We review here the key points raised by U.S. and Andean trade representatives from separate
presentations made on September 7-8, 2005.

US-European Union

Boeing — Airbus Dispute: Coming Weeks Will Affect the Course of the Dispute

Two key events in the coming weeks will determine the course of the EU-US aircraft subsidy
dispute:

1. Airbus’ expected decision on whether to formally initiate its A350 program; and

2. The UK’s decision on whether to grant Airbus’ request for launch aid.
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The WTO has formed panels to hear the US and EU complaints in what may become one of the
largest and most contentious WTO disputes ever. The United States alleges that the
governments of France, Germany, Spain and the UK have subsidized the operations of Airbus,
the European aircraft manufacturer, in an amount of up to $15 billion,' violating the WTO
Agreement on Subsidies and Countervailing Measures (ASCM). The European Union alleges
that the US Government and certain state governments have provided Boeing, the US aircraft
manufacturer, with up to $30 billion in ASCM-inconsistent subsidies.

The dispute will affect the competition in civilian and military aircraft sales for many years.
Successful resolution of the dispute would remove the political risk of US Congress adopting
legislation detrimental to the interests of EU aerospace/defense companies. Settlement seems the
most likely solution.

Multilateral

China’s 2005 WTO Transitional Review: Specific Concerns Raised by the European
Communities and the United States

In preparation for the Third China WTO Transitional Review Mechanism (TRM), the European
Communities (EC) and the United States (US) have put forth their first comments with regard to
China’s implementation of its WTO accession commitments, as provided for in its Protocol of
Accession to the WTO. The 2005 TRM will start in September 2005 and end in December 2005.

The EC and the US have expressed their concerns and requested clarification on a wide range of
measures undertaken by China:

e Export restrictions;

o New Automobile Policy;

e Compulsory Certification Regulation;

e Restrictions in the Distribution sector;

e Import licensing procedures;

e TRIMs measures;

¢ Quarantine import inspection permit procedures;

e Non-transparency in food regulatory procedures; and

» Changes in the approval procedure for EU establishments eligible to export to China.

' The amount at stake in both disputes is not mentioned in the official WTO documents, but has been released
through the media.

{ Due to the general nature of its contents, this newsletter is not and should not be regarded as legal advice. J
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This note is the first in a series in which we will inform you of WTO Members’ concerns,
including any additional EC or US presentations, during China’s 2005 TRM process.

WTO Compliance Panel Rules on U.S. Countervailing Duties on EC Products

A WTO “compliance” panel has ruled that the United States has not fully implemented the
Dispute Settlement Body rulings in a dispute with the EC over U.S. countervailing duties on the
products of former state-owned European steel exporters. The U.S. Department of Commerce
(DOC) had found that these privatized firms retained the “benefit” of earlier subsidies, and so it
imposed countervailing duties. The compliance panel found that the U.S. “sunset review”
redeterminations for the privatized firms of the United Kingdom (British Steel) and Spain
(Aceralia) were inconsistent with U.S. obligations under the WTO Agreement on Subsidies and
Countervailing Measures (SCM Agreement). However, the panel upheld the DOC
redetermination for the privatized French exporter, Usinor.
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REPORTS IN DETAIL

UNITED STATES -

Ways & Means Trade Subcommittee will Consider Including Bill to Repeal the
Byrd Amendment in the 2005 Miscellaneous Trade Package

SUMMARY

On Friday September 2, 2005, the House Way and Means Trade Subcommittee will
consider whether to include in the 2005 miscellaneous trade package H.R. 1121, a bill to repeal
the Continued Dumping and Subsidy Offset Act (the “Byrd Amendment”). Despite a 2003
WTO decision that the Byrd Amendment violates the United States’ obligation under the WTO
Agreements and the Administration’s repeated calls for its repeal, the Byrd Amendment has
maintained strong support in both the House and Senate. Its inclusion in the 2005 trade package,
therefore, is uncertain. Nevertheless, if H.R. 1121 is included in the trade bill and is eventually
signed into law, its impact on petitioners, U.S. exporters and foreign respondents would be
significant.

ANALYSIS
L. History of the Byrd Amendment

Formally known as the Continued Dumping and Subsidy Offset Act of 2000 (CDSOA),
the Byrd Amendment mandates that AD/CVD duties be distributed directly to the affected
domestic companies that petitioned for those duties. The Byrd Amendment was inserted by
Senator Robert Byrd (D-WV) in the Agriculture Appropriations Act of 2000 during Conference
Committee action on the bill. As such, it appeared in neither the House nor the Senate versions
of the Agriculture bill. On October 28, 2000, President Clinton signed the bill into law but
protested the Byrd Amendment because it violated the United States’ international trade
obligations.

In January 2003, the World Trade Organization’s (WTO) Appellate Body ruled that the
Byrd Amendment was inconsistent with the WTQO’s antidumping and subsidy agreements. Since
that time, the Bush Administration has called on Congress to repeal of the measure — the only
means of complying with the WTO decision. Congress, however, has refused to do so,
prompting several WTO Members that filed the original complaint — the European Union, Japan,
Canada and Mexico — to impose retaliatory tariffs on U.S. goods topping $100 million.

I. The Trade Subcommittee’s Activities Related to H.R. 1121

On July 28, 2005 Congressman E. Clay Shaw, Jr. (R-FL), Chairman of the
Subcommittee on Trade of the House Committee on Ways and Means, announced that the
Subcommittee was requesting written comments for the record from all parties interested in
technical corrections to U.S. trade laws and miscellaneous duty suspension proposals. The
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deadline for the public to submit written comments to the Committee is Friday, September 2,
2005. After the comment period, the Subcommittee will review all comments and determine
which bills should be included in a miscellaneous trade package. The Subcommittee will
“consider the extent to which the bills create a revenue loss, operate retroactively, attract
controversy, or are not administrable.”

Among the bills that the Subcommittee will consider is H.R. 1121, “A bill to repeal
section 754 of the Tariff Act of 1930 [the Byrd Amendment].” The Subcommittee has already
posted comments from six individuals or organizations addressing H.R. 1121. Five of these six
oppose the bill’s inclusion in the miscellaneous trade package, and only one group supports its
inclusion. Subcommittee staff, however, indicated that they have received more comments and
will post those in the next week or so. A full list of Bills up for consideration and all related
comments are online at: http://waysandmeans.house.gov/hearings.asp?formmode=detail
&hearing=438.

OUTLOOK

Repeal of the Byrd Amendment could have a dramatic impact on the interests of foreign
respondents, U.S. exporters, and current and prospective domestic petitioners.

e  Petitioners. Pursuant to the Byrd Amendment, over $1 billion has been
distributed to domestic producers, with billions more waiting in the wings.
If the Byrd Amendment is repealed, the assessed duties available for
distribution to domestic producers would instead go to the general treasury,
as they did prior to the Byrd Amendment’s enactment.

e  Respondents. According to a 2004 Report from the Congressional Budget
Office (CBO), the Byrd Amendment provides petitioners with an additional
incentive to file AD/CVD cases, potentially leading to more AD/CVD
duties and increased transaction costs. Further, the Byrd Amendment has
been cited as the basis for Customs’ new Continuous Entry Bond
Requirements, which are a significant financial burden to many foreign
exporters. Repeal of the Byrd Amendment might alleviate these problems.

o U.S. Exporters. As stated above, several WTO Members have already
imposed retaliatory tariffs against U.S. goods as a result of Congress’ failure
to repeal the Byrd Amendment. The other parties to the WTO complaint are
not far behind. This retaliation will cost U.S. exporters over $100 million in
2005 alone. Repeal of the Byrd Amendment would prevent further
retaliation.

Despite the WTO’s ruling and the consistent urging of the Bush Administration, the Byrd
Amendment still receives strong bipartisan support in both the House and Senate. Inclusion of
H.R. 1121 in the 2005 miscellaneous trade package is only the first step in the process of
repealing the Byrd Amendment. The miscellaneous trade bill would still have to survive
Congressional debate and amendment in both Houses and a House/Senate conference. Although
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inclusion of H.R. 1121 in the miscellaneous trade package is a step towards the repeal of the
Byrd Amendment and the concomitant elimination its distorting effects on U.S. and foreign
businesses, repeal at this time is far from certain.
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DOC Seeks Comments on Proposed Amendments to Sunset “Waiver” Regulations
SUMMARY

On August 15, 2005, the United States Department of Commerce (“DOC”) announced its
intention to amend the “waiver” provisions of its sunset review procedures and requested
comments on the proposed amendments. DOC’s announcement follows a 2004 ruling by the
World Trade Organization’s Appellate Body (“AB”) that the “waiver” provisions of the U.S.
antidumping law and regulations, under which respondent companies can waive or be deemed to
have waived their rights to participate in the sunset review proceedings, are WTO-inconsistent.
For further analysis of the AB ruling, please refer to the December 2004 Monthly Report. We
report DOC’s proposed changes and the corresponding current regulation below.

ANALYSIS

The Department’s “waiver’ regulations currently allow respondent interested parties to
waive their right to participate in the DOC sunset review. They also state that any interested
party that fails to file a substantive response to DOC’s notice of initiation will automatically
forfeit the right to participate in the DOC review. Neither waiver affects a respondent’s right to
participate in the ITC aspect of the review. The amendments alter these regulations. Most
importantly, DOC has proposed eliminating the “automatic waiver” regulation. We summarize
the affected regulations below:

‘Reg: (;pQSéd’Amendm‘en«t’ _"  |

19 CFR
351.218

(D))

Contents of statement of waiver. Every

statement of waiver must include a
statement indicating that the respondent
interested party waives participation in
the sunset review before the Department
and the following information:

(A) The name, address, and phone
number of the respondent interested
party waiving participation in the sunset
review before the Department;

(B) The name, address, and phone
number of legal counsel or other
representative, if any;

(C) The subject merchandise and
country subject to the sunset review; and

(D) The citation and date of
publication in the Federal Register of
the notice of initiation.

Contents of statement of waiver. Every

statement of waiver must include a
statement indicating that the respondent
interested party waives participation in
the sunset review before the
Department, a statement that the
respondent interested party is likely to
dump or benefit from a countervailable
subsidy (as the case may be) if the
order is revoked or the investigation is
terminated; in the case of a foreign
government in a CVD sunset review, a
statement that the government is likely
to provide a countervailable subsidy if
the order is revoked or the investigation
is terminated; and the following
information:

19 CFR
351.218

No response from a respondent
interested party. The Secretary will

Removed and reserved

|
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(d)(2)(iii) consider the failure by a respondent

interested party to file a complete

substantive response to a notice of

initiation under paragraph (d)(3) of this

section as a waiver of participation in a

sunset review before the Department.
19 CFR Waiver of participation by a foreign | Waiver of participation by a foreign
351.218(d) | government in a CVD sunset review. | government in a CVD sunset review.
2)(iv) Where a foreign government waives | Where a foreign government waives

intro. text

participation in a CVD sunset review
under paragraph (d)(2)(i) or (d)(2)(iii) of
this section, the Secretary will:

participation in a CVD sunset review
under paragraph (d)(2)(1) of this
section, the Secretary will:

19 CFR
351.218(d)

2)(v)(C)

Base the final results of review on
the facts available in accordance
with  Sec. 351.308(f), which
normally will include a
determination that revocation of the
order or termination of the
suspended investigation, as
applicable, would be likely to lead
to continuation or recurrence of a
countervailable subsidy for all
respondent interested parties.

Base the final results of review on
the facts available in accordance
with Sec. 351.308(f).

19 CFR
351.218(e)
(1)(ii)(B)

intro. text

Failure of a foreign government to file a
substantive response to a notice of
initiation in a CVD sunset review. If a
foreign government fails to file a
complete substantive response to a
notice of initiation in a CVD sunset
review under paragraph (d)(3)(v) of this
section or waives participation in a CVD
sunset review under paragraph (d)(2)(i)
or (d)(2)(ii1) of this section, the
Secretary will:

Failure of a foreign government to file
a substantive response to a notice of
initiation in a CVD sunset review. If a
foreign government fails to file a
complete substantive response to a
notice of initiation in a CVD sunset
review under paragraph (d)(3)(v) of this
section or waives participation in a
CVD sunset review under paragraph
(d)(2)(1) of this section, the Secretary
will;

19 CFR
351.218
(e)(1)(ii)
B)3)

Base the final results of review on
the facts available in accordance
with  Sec. 351.308(f), which
normally will include a
determination that revocation of the
order or termination of the
suspended investigation, as
applicable, would be likely to lead
to continuation or recurrence of a

Base the final results of review on
the facts available in accordance
with Sec. 351.308(f).
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countervailable subsidy for
respondent interested parties.

all |

19 CFR
351.309

(c)(1)(iii)

For the final results of an expedited
antidumping review, Article § violation
review, Article 4/ Article 7 review, or
section 753 review, a date specified by
the Secretary.

For the final results of an expedited
sunset review, expedited antidumping
review, Article 8 violation review,
Article 4/ Article 7 review, or section
753 review, a date specified by the
Secretary.

OUTLOOK

Written comments must be received by DOC no later than September 14, 2005. After it

receives and considers all comments, DOC will issue the final amended rules.

Pursuant to

section 123(g)(2) of the Uruguay Round Agreements Act (URAA), the final amended regulation
cannot become effective until 60-days after the DOC and USTR undertake consultations with the
appropriate congressional committees concerning the proposed contents of the final rule.
Because the date of consultations has not yet been determined, a possible effective date of the
new regulations is unclear. If DOC adopts the proposed regulations, it will publish the effective
date in the Federal Register notice of the final rule.
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TPSC, USTR Hold Public Hearing on China’s WTO Compliance
SUMMARY

On September 14, 2005, the interagency Trade Policy Staff Committee on China’s WTO
Compliance (TPSC) held a public hearing on China’s compliance with its World Trade
Organization (WTO) accession commitments. The hearing’s goal was to assist the Office of
United States Trade Representative (USTR) with its preparation of the annual USTR report to
Congress on China’'s WTO commitments. In accordance with section 421 of the U.S.-China
Relations Act of 2000, USTR is required to submit, by December 11 of each year, a report to
Congress on China’s compliance including both multilateral and bilateral commitments made to
the United States. According to U.S. industry representatives, despite making substantial
changes to its international trade regime that have benefited U.S. businesses, workers and
farmers, China still has much room for improvement in sectors where U.S. businesses and
exporters are competitive. The participants’ common concerns were intellectual property rights,
transparency and standards-setting.

ANALYSIS

Seven Industry representatives testified before the USTR Committee, stating their
constituents’ opinions on both China’s progress in 2004 and their areas of concern for the
coming year. Each speaker made formal comments and answered the TPSC’s follow-up
questions.

I. Testimony by John Frisbie, President, U.S.-China Business Council (USCBC)

Frisbie’s testimony was based upon contributions from 250 member companies and
focused on China’s implementation record over the past year. Overall, survey respondents rated
China’s implementation of its WTO commitments to date as either “fair” (57 percent) or “good”
(38 percent). Frisbie stated that the USCBC does not believe a “fair to good” performance rating
is good enough, and that China must fully implement all its WTO obligations.

Frisbie also noted that China’s entry into the WTO has benefited American businesses by
introducing significant market openings in China, cutting import tariffs by nearly 40 percent,
virtually eliminating import licenses and quotas, relaxing ownership restrictions on American
businesses, and allowing American companies to participate in many sectors that were
previously prohibited. Frisbie expects that as China continues to open its market, American
goods and services companies will increase their sales and operations. He stated, however, that
many challenges exist in pursuing the “level playing field” that the United States seeks in their
trade relationship with China.

According to the USCBC’s survey, the most significant exceptions to the positive trend
in market access lie in: (1) the enforcement of intellectual property rights (IPR); (2) the complete
implementation of distribution rights; and (3) transparency. A broader, more consistent
engagement is vital to make progress in addressing the problems of specific sectors. When asked
about the IPR situation, Mr. Frisbie outlined the following priorities regarding protecting IPR:
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tighten legalities, protect trade secrets, a non-competition clause, better contracts, screening

suppliers, more employee background checks, internal fraud hotlines, and tightening of internal
- controls on intellectual property. Additionally, Mr. Frisbie noted that Chinese companies are

scrutinizing themselves more regularly through methods such as raids. In terms of the U.S.

Government, Mr. Frisbie emphasized the importance of following up on specifics and that the

detailed deliverables laid out in the July Joint Commission on Commerce and Trade (JCCT)

meeting was a good approach. Mr. Frisbie concluded by commenting that China uses standards-
. setting to promote domestic interests: Fifty-three percent of member companies saw little
progress in this area over the last year.

II. Myron Brilliant, Vice President, East Asia, U.S. Chamber of Commerce

Brilliant began by noting that the United States ranked second among China’s global
i} trading partners in 2004, and China was again the third-largest trading partner for the United
States. U.S. exports to China have grown by 114 percent since 2000, which is five times faster
than to any other country. Brilliant stated that after four years, Chinese government is engaging
the U.S. government in the private sector. Dialogue has led to improved effort by the Chinese in
reducing tariffs, improving the rules process, and improving trading rights for the company.
Brilliant was clear, however, that China has yet to achieve full/consistent implementation of its
obligations, thereby limiting the extent of U.S. export and investment. Brilliant noted that China
has missed deadlines on franchising; it must improve distribution services; and problems remain
in both intellectual property rights and transparency. The Chamber of Commerce would like to
work with the Government to ensure that China meets its WTO commitment.

- ' When asked about the game plan for IPR, Brilliant highlighted several areas of
importance: (1) an increase in criminal prosecutions; (2) collaboration; (3) capacity building
programs; (4) better benchmarking in the marketplace; and (5) more resources at the local level.

III.  Jeff Bernstein, American Chamber of Commerce-Beijing and American Chamber
of Commerce-Shanghai

Bernstein commented first that China’s WTO improvements over the past year have been
mixed. Concerns remain in distribution rights, direct selling, construction and engineering
services, intellectual property rights and transparency. According to Bernstein, China should
have fulfilled many of these commitments by December 11, 2004 and must improve its
disappointingly slow, vague and overly centralized rules so that 100 percent of businesses are
improved at the Beijing level.

Bernstein’s colleague, James Green, commented on direct sales and a law forbidding
pyramid schemes that government officials have used to crack down on American companies’
direct sales practices. Green stated that U.S. companies — especially those not yet in China — are
very concerned with the vagueness of Chinese laws. The next step to resolving this issue will be
discussions with the Chinese. Green concluded that some of the biggest barriers remain in
restrictive regulations on value added with telecom services. Responding to a question on why
more American companies cannot distribute in China, Mr. Green commented that it is less an
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issue of backlog and more an issue of a lack of communication: the path for distribution must be
more transparent. Companies, however, seem of late to be having a tougher time.

IV. Robert Vastine, President, Coalition of Service Industries (CSI)

Vastine stated that, unfortunately, the Coalition has continued to observe that the Chinese
protectionist impulse is still high. Barriers still exist to U.S. companies, including many that
were due to be dismantled pursuant to China’s WTO compliance commitments. Among the
problems Vastine cited were: (1) China’s excessive capital requirements; (2) transparency; (3)
government procurement; (4) intellectual property rights protection; and (5) technology standard-
setting issues.

Vastine commented on the need to specify a timeframe in the Accession agreement and
explained that clarity in procedures for Insurance companies are necessary. When asked about
standards setting in technology, Mr. Vastine said that the Chinese use unique standards in order
to create a barrier for American companies. Lastly, Vastine described the need for a CSI
counterpart in China.

V. William Primosch, Senior Director, International Business Policy, National
Association of Manufacturers (NAM)

Primosch highlighted five problem areas in China’s compliance: (1) currency
manipulation; (2) subsidies; (3) counterfeiting and other IPR violations; (4) discriminatory
standards; and (5) conformity assessment procedures. Mr. Primosch emphasized that currency
manipulation is the single most important factor distorting bilateral trade. China’s undervalued
currency gives all Chinese-made products a competitive advantage over U.S.-made products in
both the U.S. and Chinese markets. Second, Primosch stated that NAM members have accused
Chinese competitors of receiving direct or indirect subsidies that enable them to undercut their
product prices by a large margin. Finally, NAM is concerned with the massive counterfeiting
and piracy in China. According to Primosch, NAM wants to see the U.S.-China trade
relationship continue to expand, but unless China’s compliance with its WTO commitments
substantially improves, NAM’s members fear that the public and political “support for the
relationship will erode and lead to consequences harmful to both sides.”

V1.  Eric Smith, President, International Intellectual Property Alliance (IIPA)

The IIPA consists of seven trade associations representing the U.S. copyright industries.
The Alliance and its members have been working to improve copyright laws, piracy, and
enforcement and market access issues in China for over a decade. Smith stated that, for the
fourth year in a row, the IIPA found that China’s market remains largely closed because of
copyright conspiracy and market access restrictions that prevent meaningful entry into the local
market for most IIPA companies. The IIPA’s members believe that China can only comply with
its WTO commitments by “commencing coordinated and aggressive criminal prosecutions and
convictions (with deterrent penalties) against all forms of piracy - combined with steps to open
the Chinese market.”
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According to Smith, China does not provide adequate procedures and effective legal
remedies to protect copyright as required by the Trade-Related Intellectual Property Rights
(TRIPS) Agreement’s enforcement provisions. Piracy levels in 2004 ranged from 85-95 percent,
resulting in over $2.5 billion in estimated losses. The Guthrie case was one of the only criminal
convictions for export piracy in 2004. Smith opined that China’s criminal thresholds are still too
high, and he believes that the Chinese are less willing to bring criminal prosecutions against
foreign rights-holders. Mr. Smith elaborated that although the IIPA provides training when
China requests it, the issue is not China’s inability due to its ignorance. Instead, the problem is
China’s political decision not to crack down on IPR violations. Smith emphasized that IIPA are
doing as much as possible to work with the Chinese government.

VII. Joe Damond, Deputy Vice President, International Division, Pharmaceutical
Research and Manufacturers of America (PhRMA)

According to Damond, PhRMA’s biggest problems with China relate to inefficiencies in
China’s healthcare system that limit the industry’s commercial opportunity and restrict patient
access to new medicine. The only solution to these problems is long-term, comprehensive
reform of the healthcare system. Other issues, however, are tied to China’s WTO accession
commitments and should be resolved in the near-term, Damond stated. The Chinese government
could take specific actions to improve its business environment and improve medical care in
China. For example, price control commitments have not been met, and PhRMA “seeks U.S.
government support in ensuring that China’s pharmaceutical pricing policies are implemented in
a fair and transparent manner consistent with its WTO commitments.”

Under the terms of its Accession, “China was to liberalize pharmaceutical distribution
and trading rights by December 2004.” Damond stated that PhARMA is seeking the U.S.
Government’s support to ensure that China will uphold its WTO obligations and issue new
legislation liberalizing pharmaceutical trading and distribution. Damond also commented on the
need for the State Food and Drug Administration (SFDA) to regulate the production and trading
of a medication’s active ingredient in bulk form. The Chinese Government must impose
automatic criminal sentences on drug counterfeiters. Damond stated that Chinese people believe
they are buying legitimate products off the street because the packaging displays American
brands. When asked about the ability to invest in new treatments in China, Damond commented
that there could be a significant impact as science develops rapidly, but it is daunting to bring
new medications to China. Responding to a question on U.S. withdrawal from the Chinese
market, Damon opined that patients would suffer greatly since the United States is the industry
leader.

OUTLOOK

USTR will issue its Annual Report to Congress on China’s WIO Compliance in
December 2005. This report will largely be based upon the testimony from the September 14
hearing and written comments submitted pursuant to the TPSC’s August 3, 2005 request for
comment. It is, therefore, quite likely that the USTR report will focus on the hearing
participants’ common themes of intellectual property rights and enforcement, transparency, and
standards-setting. It is unlikely, however, that the USTR report will address NAM’s concerns
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over China’s currency policies because of the Bush Administration’s stated policy that foreign
currency issues are the exclusive domain of the Treasury Department. For example, many in
Congress and the manufacturing sector spoke out against China’s currency policies, but USTR’s
annual report to Congress contained not one reference to Chinese “currency manipulation.”
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Administration Will Continue Engagement With China; Will Seek Greater
Flexibility in China’s Currency

SUMMARY

On September 15, 2005, the US-China Business Council (USCBC) held a Iuncheon with
Timothy D. Adams, Undersecretary for International Affairs, US Treasury Department, to
discuss the Bush administration’s policy on China’s currency.

Mr. Adams discussed the progress made with his Chinese counterparts and offered his
off-the record assessments of the various meetings he has held in the past months. We review
here those assessments and prospects for US-China trade relations in the upcoming months.

ANALYSIS

On September 15, 2005, the US-China Business Council (USCBC) held a luncheon with
Timothy D. Adams, Undersecretary for International Affairs, US Treasury Department, to
discuss the Bush Administration’s policy on China’s currency. Mr. Adams discussed the
progress made with his Chinese counterparts and offered his off-the record assessments, which
we highlight below.

Mr. Adams emphasized three issues that bear on the region as a whole — not just China:

e  Exchange Rates. Mr. Adams noted that the Administration would like to
see greater currency flexibility throughout the region. The U.S. message to
China has not changed: China must move quickly towards a more flexible
exchange rate regime. In this regard, Adams has joined leaders from the
Group of Eight (G8) and the Group of Twenty (G20) to discuss China’s
move to a more liberal exchange rate mechanism.

e  Growth Strategy. Mr. Adams noted that China needs to move from an
export-oriented growth strategy to one more domestically driven.
According to Mr. Adams, the Chinese Government has countered that it
cannot reorient its growth strategy overnight and must further pursue its
current strategy to achieve higher savings rates.

. Financial Services Liberalization. Mr. Adams stated that China has made
significant steps towards achieving liberalization in the financial services
sector. However, the Bush Administration would like to see a more flexible
system that allows for efficient movement of capital flows. To achieve this
end, Adams suggested that China could implement a number of measures,
including (i) more capital market development; (ii) deeper bond markets;
and (ii1) “appropriate” risk management systems.

According to Adams, the main goal of the Bush administration is to continue engagement
with China. The United States intends to continue approaching Chinese officials privately,
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frequently and through “quiet diplomacy.” The administration prefers avoiding persistent
pressure, confident that such an approach will better ensure China’s collaboration in many areas,
including currency management.

Mr. Adams noted, however, that despite the Administration’s intent to follow this
approach towards China, the U.S. Congress appears to be heading in the opposite direction. Of
particular concern is Congress’ focus on China’s “undervalued” currency at a time when the U.S.
economy is growing and appears to be benefiting from a favorable economic environment.
According to Adams, it would be helpful if Chinese authorities also made an effort to approach
U.S. congressmen to make their case, since it is not enough to engage administration officials
alone.

Undersecretary Adams will meet with his Chinese counterparts twice in the upcoming
months. Meetings are scheduled to take place in October and November.

OUTLOOK

Despite Beijing’s revaluation of the Yuan in July, China’s currency policy remains a
concern to government officials and industry leaders. Intervening issues, however, such has
hurricane Katrina and the Supreme Court nominations have temporarily diverted Congressional
attention away from major trade irritants. Nevertheless, the further growth of the US-China
bilateral trade deficit could reignite the Chinese currency issue in Congress.
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United States Highlights

CRS Report: Byrd Amendment Has Not Led to an Increase in AD/CVD Filings

According to an August 22nd report from the Congressional Research Service
(CRS), there is no evidence that the Continued Dumping and Subsidy Offset Act (the “Byrd
Amendment”) has led to an increase in the total number of U.S. antidumping and countervailing
duty (AD/CVD) petitions. In fact, AD/CVD initiations have declined since the Byrd
Amendment first took effect.

The Byrd Amendment mandates the distribution of AD/CVD duties to the affected
domestic producers that filed the original petition. Although the WTO in 2003 found it to be
incompatible with US obligations under the various WTO Agreements, the United States has yet
to repeal the law. As a result, several parties to the WTO dispute have imposed retaliatory tariffs
against U.S. goods.

Among the CRS report’s findings:

o Although some companies have received millions in annual payments under
the law, most have received much less. Thus, the transaction costs of filing
petitions can “far outweigh” the benefits of protection and Byrd
disbursements and may explain why the Byrd Amendment has not
caused an increase in trade remedy cases.

e  No countries have enacted “mirror legislation” - a fear expressed when the
Byrd Amendment first became law.

. The Byrd Amendment may hinder the benefits created by U.S. Free Trade
Agreements (FTAs): “U.S. trade remedy policy in general, and the CDSOA
in particular, might dampen the economic welfare gains accruing to U.S.
businesses, investors, and consumers from these FTAs due to higher costs
brought about by the measure (and eventual retaliation), even as these FTAs
have led to significant tariff reductions on both sides.”

s Although legislation to repeal the Byrd Amendment has been introduced in
the U.S. House of Representatives, Congress has done little to enact the
proposal. “Because the CDSOA has strong congressional support on both
sides of the aisle, many observers think that legislation to amend or repeal
the measure may not receive serious consideration in the 109th Congress.
However, if exporters begin to feel the effects of retaliation by key U.S.
trading partners, it is possible that pressure to seek a legislative or
negotiated solution to the measure may intensify.”
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USTR Seeks Comments for Annual NTE Report

The US Trade Representative (USTR) has published a request for public comments to
assist in developing its National Trade Estimate (NTE). The NTE, released annually in April,
details barriers to US exports (goods and services) and foreign direct investment. USTR uses the
report as a basis for determining its annual trade priorities.

Submissions to USTR are due by November 16, 2005.

Office of USTR Announces Stratford Will Serve as Assistant USTR for China
Affairs

The Office of the United States Trade Representative (USTR) announced September
16 that Tim Stratford will serve as the new Assistant USTR for China Affairs.

Upon making the announcement, USTR Rob Portman stated, “I am delighted to welcome
Tim to our team. He has an impressive breadth of experience working in China and the region,
both for the US government and in the private sector. He brings the on the ground knowledge
that will be crucial at this critical time in our relationship with China.”

Stratford will be responsible for developing and implementing US trade policy toward
Mainland China, Taiwan, Hong Kong, Macao and Mongolia.

Since 1998, Stratford served as General Counsel for General Motors’ China operations,
where was a member of GM’s senior management team in China and oversaw the company’s
legal and trade policy work in Mainland China, Taiwan and Hong Kong. Before working for
GM, Stratford was a partner in the Beijing office of Coudert Brothers (1995-1998), a volunteer
leader for the Church of Jesus Christ of Latter-Day Saints in Taiwan (1992-1995), Commercial
Attaché and then Minister-Counselor for Commercial Affairs at the US Embassy in Beijing
(1988-1992), and associate attorney in the Beijing and Hong Kong offices of Paul Weiss (1983-
87).

Stratford earned his law degree from Harvard Law School and has a bachelor’s degree in
Philosophy and Chinese from Brigham Young University. From 2000-2001, Stratford served as
the Chairman of the American Chamber of Commerce in China. He is fluent in Mandarin and
Cantonese.

President Bush Announces Intent to Nominate Bhatia as Deputy USTR

President Bush announced September 14 that he intends to nominate Karan K. Bhatia
to serve as Deputy United States Trade Representative (USTR). Bhatia — currently Assistant
Secretary of Transportation for Aviation and International Affairs — succeeds Josette Shiner, who
left USTR to become Undersecretary of State for Economic Affairs.

The Bush Administration will likely begin Bhatia’s nomination process in late September
or early October. According to sources in Congress and the Bush Administration, Bhatia’s
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confirmation should be a formality, as he is considered one of the Administration’s “whiz kids”
(he is in his late 30s) and “rising stars.”

A graduate of Princeton University, the London School of Economics and Columbia Law
School, Bhatia was a partner with the Washington law firm where former USTR Charlene
Barshefsky now practices. His work in the Bush Administration began in the U.S. Department
of Commerce as Chief Counsel for the Bureau of Export Administration and then as Deputy
Under Secretary for Industry and Security. During his time as Assistant Secretary of
Transportation, Bhatia was responsible for negotiating the Open Skies agreement and was
considered one of Transportation Secretary Mineta’s closest aides.

USTR Rob Portman lauded Bhatia’s nomination: “Karan Bhatia will bring to USTR a
rich background in the government, the private sector and academia.... His proven skills in
negotiating agreements around the world will be crucial in advancing the President’s trade
agenda to help open foreign markets to US exports and level the playing field.”

USTR still has one other vacant Deputy USTR slot.

Senate Rejects Dorgan Amendment; Grassley Decides to Withhold Amendment on
Byrd Law

The Senate on Sept. 15 rejected an amendment to the Commerce, State, Justice FY 2006
Appropriations bill (H.R. 2862), that would have restricted the negotiating flexibility of U.S.
trade officials during the World Trade Organization’s Doha round of multilateral trade
negotiations. The amendment (No. 1665), offered by Sen. Byron Dorgan (D-North Dakota),
prohibited U.S. trade negotiators from negotiating or entering into to any agreement that would
“alter or modify” any U.S. trade remedy law (laws on antidumping, countervailing duty,
safeguards, or China special safeguards). The Dorgan amendment failed by a vote of 39-60.

U.S. Trade Representative Portman praised the Senate’s rejection of the Dorgan measure.
Earlier in the week, he and Commerce Secretary Gutierrez had sent two letters urging senators to
vote against the amendment and warning of a possible presidential veto of the appropriations bill
if it included the amendment. Several business groups had also sent letters to the Senate
denouncing the Dorgan amendment.

Instead, the Senate approved a weaker version of the amendment offered by Senate
Finance Committee Chairman Charles Grassley (R-IA). The Grassley amendment simply
restates the relevant language from the 2002 Trade Promotion Authority (TPA) Act, which
prevents U.S. negotiators from entering into any agreement that would “limit the effectiveness”
of any U.S. trade remedy law. The Senate passed the amendment by a 99-0 margin and then
approved the overall appropriations bill 91-4.

Grassley did not, however, introduce an amendment he filed last week that would have
repealed the Byrd Amendment. According to a Senate sources, Senator Grassley likely did not
include the amendment because it lacked support (70 senators are already on record as
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supporting the law), and the Grassley amendment’s failure could have actually retarded Byrd-
repeal efforts. Grassley may still introduce the amendment at a later date.
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Free Trade Agreements

GAO Report Cites Need For Greater Resources to Adequately Monitor and Enforce
Trade Agreements

SUMMARY

The General Accounting Office (GAO) has released a report that evaluates U.S.
enforcement and monitoring of trade agreements. Senate Finance Committee ranking member
Senator Max Baucus (D-Montana) requested the report, which states that the U.S. lacks a
coherent and unified approach to trade oversight by the executive agencies and departments
involved. In particular, the GAO recommends improvements in communications, training, and
resource allocation among the four agencies involved with trade policy.

ANALYSIS

The GAO report found that the government departments and agencies involved in
international trade lack a strategy to adequately handle the myriad of trade agreements to which
the United States is a party. It discussed three main areas in which the US Trade Representative
(USTR), and the Departments of Agriculture, Commerce, and State should make improvements
to more effectively handle the increasing trade workload: communication, training, and resource
allocation. The 2005 report follows-up on a previous GAO study of U.S. enforcement and
monitoring of trade agreements, which GAO released in 2000.

We review here the report’s key conclusions and recommendations:
L Trade-Related Agencies Lack Effective Inter-Departmental Communication

While the GAO conceded that there have been improvements in communication among
the agencies since its 2000 report, it found that communication is still inefficient. This is
particularly the case in the area of monitoring trade agreement compliance. The report states that
one problem involves access to the classified trade information system the State Department
employs. There are discrepancies between the opinions of the Commerce and State Departments
over how much access the Commerce Department has to this information. In the view of the
Commerce Department, it has the proper clearances, but limited access to classified systems, as
Commerce Department officials must go to a “secured reading room” in order to read classified
e-mails. According to the State Department, however, most of the information pertaining to
trade agreement monitoring and compliance is unclassified and does not appear on the classified
e-mail system.

The GAO also highlighted the external and internal mechanisms the trade agencies have
implemented to monitor compliance with trade agreements. The USTR and Commerce
Department hold formal meetings with relevant industries to obtain information on other
countries’ compliance with trade agreements. USTR has established formal “private sector
advisory committees” to gain insight into trade matters. The Department of Commerce also
holds meetings with similar committees and has added meeting locations outside of Washington,
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DC. The report also discussed internal initiatives that the various agencies use to identify
breaches in trade agreements. For example, USTR issues reports in accordance with US law,
such as The Annual Report on the Trade Agreements Program and The Annual Review of
Telecommunications Trade Agreements that review trade policies free trade agreements in
particular.

IL. Greater Training Needed for Trade Officials

Although the Departments of State and Commerce have both taken measures to expand
their training programs pertaining to trade issues, the GAO report found that a lack of expertise
still constrains the agencies’ ability to monitor foreign states’ compliance of trade agreements.
The State Department’s training now includes a section on monitoring trade agreements.
However, the report noted that many trade agency staff with monitoring and comphiance
responsibilities have not yet attended this training. The Department of Commerce, as part of its
efforts to expand its initiatives beyond Washington, offers some of its training via
videoconferences and teleconferences.

III. Increased Number of Agreements Requires Greater Resources

The GAO’s study showed that allocation of resources to monitoring/compliance of trade
agreements has not increased at the same rate as the increase in the number of trade agreements
signed. The GAO offered possible explanations for the lack of necessary resources. Among
them were the government’s efforts to increase staff overseas “in an era of heightened security
concerns”.

In its report, the GAO acknowledged that monitoring and enforcement of trade
agreements are not the only responsibilities of the trade agencies. Each agency has a myriad of
other responsibilities and must allocate resources accordingly. The GAO concluded that units
that are responsible for monitoring and enforcing trade agreements often have other duties, and
that the amount of time staff members spend on monitoring and enforcement efforts varies
considerably from one department to the next, and from one region to another.

The GAO also concluded that there is no “coordinated strategy” among the trade
agencies for allocating resources and planning for future monitoring and enforcement initiatives.
It cited the State Department’s Foreign Service Institute’s training as an example. In its review,
the GAO determined that the State Department and the Department of Commerce each paid
different amounts for the same course and contracted with the same company.

IV.  Key Recommendations

The GAO report stressed the need for greater interagency coordination in order to
maximize the use of resources and to ensure that the trade agencies are able to manage the
growing workload due to the increasing number of trade agreements.

The report recommended that officials within the four trade agencies develop a
community strategy to facilitate more effective communication among trade officials. With
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respect to training, the GAO recommended the development of an “interagency strategy”, which
would assess what trade compliance training programs are currently being implemented and
what further training is required in order to effectively address compliance issues. It also
suggested that the agencies encourage a higher level of participation in training programs,
particularly in the State Department’s Foreign Service Institute trade agreement compliance
training. Finally, the GAO report recommended that greater efforts be made to ensure that
overseas staff members have the opportunity to attend monitoring and enforcement trainings.
The GAO report made the same recommendation of an “interagency strategy” as a way to
improve resource allocation plans.

OUTLOOK

The GAO provided draft copies of its report to the Office of the U.S. Trade
Representative and the Departments of Agriculture, Commerce, and State. USDA agreed with
the GAO’s conclusions and indicated its intention to implement the recommendations made in
the GAO report. Commerce agreed with the GAO’s findings, but felt the report neglected to
mention several important Commerce initiatives, including its “proactive monitoring efforts” as
well as its “informal training practices”. The State Department echoed comments of the
Department of Commerce that the GAO report overlooked multiple courses and trainings it
offers on the subject of trade agreement compliance. The State Department agreed with the
GAO that increased communication and coordination is necessary, and it affirmed its plans to
improve coordination efforts with the other trade agencies. Neither USTR nor the Senate
Finance Committee have publicized a reaction to the GAO report. ‘
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FTA Highlights

U.S., Switzerland Plan Talks on Possible Bilateral Free Trade Agreement

Sources have stated that the United States and Switzerland plan to hold expert-level
talks in late-September on the prospects for a bilateral free trade agreement (FTA) but may in the
end decide against an agreement.

USTR Rob Portman stated in July that although the U.S. supports strengthening its
economic relationship with Switzerland, an bilateral trade agreement was not yet on the table. In
June, Switzerland formally proposed the FTA, and its executive branch directed the economic
affairs ministry to begin exploratory talks with the U.S. on a possible agreement.

Portman also discussed the countries’ economic relationship with Swiss Economics
Minister Joseph Deiss when Deiss was in Washington in July. They stated that U.S. and Swiss
officials would meet this fall to analyze future prospects. Sources said Swiss and U.S. officials
planned to meet before Swiss State Secretary for Economic Affairs Jean-Daniel Gerber visited
Washington on Sept. 26-27. The talks, however, are still in the planning stage.

Both the U.S. and Switzerland have conceded that agriculture would be the greatest
hurdle to any FTA between the two nations. Switzerland currently has some of the highest
agriculture tariffs in the world and has argued against imposing maximum tariffs on farm
imports during the Doha Round of World Trade Organization negotiations.

Ways & Means Chairman Thomas and USTR Portman Discuss the Bahrain FTA’s
Outlook and the Potential for FTAs with Korea and Egypt

House Ways and Means Committee Chairman Bill Thomas (R-California) has stated that
he supports free trade agreements (FTAs) with Korea and Egypt, each of which has asked the
Bush Administration to launch negotiations. Thomas also said Congress would soon pass the
completed Bahrain FTA, as Bahrain’s recent commitments to the United States regarding the
Arab League economic boycott of Israel have assisted the agreement’s passage.

. The office of the United States Trade Representative (USTR) has received
written commitments from Bahrain’s finance minister Ahmed bin
Mohammed Al Khalifa regarding its primary boycott of Israel - an issue
unresolved upon completion of the FTA in 2004. Al Khalifa recognized the
need to dismantle the primary Boycott and had begun efforts towards that
end. Thomas said that commitments in writing are useful, and he now saw
no reason not to advance congressional consideration of the agreement.
Ranking Trade Subcommittee Democrat Ben Cardin (D-MD) indicated that
USTR’s handling of Israel boycott issue in the Bahrain Agreement could
become a template for other Middle East FT As’ passage in Congress.
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Although he expressed his support for multilateral trade talks at the WTO,
Thomas said that the U.S. would continue to pursue bilateral FTAs if
opportunities continue to present themselves. The potential FTAs with
Korea and Egypt, he believes, are “exciting,” based on both countries’
willingness to make the economic reforms necessary to make the FTAs
possible.

Despite Thomas’ comments, USTR Portman stressed that the United States
was not announcing the launch of FTA talks with Korea, Egypt, Switzerland
or Malaysia, two other countries openly pushing for U.S. FTAs. Portman
said he hoped that the United States would make a decision on whether to
pursue FTA talks with all four countries but insisted that any progress
depends on those countries’ willingness to agree to the market access
concessions that the United States has sought and received in its other
FTAs.

Both Portman and Thomas argued that the new FTAs demonstrate the
benefits “competitive liberalization,” which has received criticism for
diverting U.S. trade resources from WTO negotiations and enforcement
activities. Portman, however, said he preferred to describe this as “parallel
liberalization.”
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Customs

CBP Announces Measures Regarding Hurricane Affected Ports

The Bureau of Customs and Border Protection (CBP) has announced steps to address the
considerable damage caused by Hurricane Katrina. The ports of New Orleans, Gramercy,
Mobile, Gulfport, and Pasagoula have been rendered in-operable because of the hurricane.
CBP’s Atlanta field office has been delegated authority for the closed ports, as well as those
ports in Alabama, Louisiana, and Mississippi that have not closed. To cope with the hurricane,
CBP has announced the following measures:

o Those entry summaries and duties owed for good imported into those ports
now closed as a result of the hurricane will not be deemed late or assessed
penalties. Importers are directed to file appropriate documents and
payments with the Port of Memphis;

o The Jones Act has been suspended in the hurricane affected areas for vessels
carrying petroleum products. As a result, non-US built, owned or
documented vessels will be allowed to operate in the area affected by the
hurricane;

e  Warchouse operators in the hurricane-affected area will be allowed to file
statements closing entries for destroyed merchandise; and

e  Importers needing account assistance may contact the Port of Nashville for
assistance.
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Petitions and Investigations

701 and 731 Petition Concerning Certain Lined Paper School Supplies from China,
India, and Indonesia

The following 701/731 Request was filed at the International Trade Commission on
September 9, 2005:

Docket No: 2445

Document Type: 701 & 731 Petition

Filed By: Alan H. Price

Firm/Org: Wiley, Rein & Fielding

Behalf Of: Association of American School Paper Suppliers and Its Individual Members
Date Received: September 9, 2005

Confidential: Yes

Commodity: Lined Paper School Supplies

Country: China, India and Indonesia

Description: Letter to Marilyn R. Abbott, Secretary; USITC; requesting that the
Commission institute an investigation pursuant to Section 701 and Section 731 of the

Tariff Act of 1930 with respect to certain lined paper school supplies from China, India,
and Indonesia.

Status: Pending Institution
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337 Petition Regarding Ink Sticks for Solid Ink Printers Filed With ITC

The following 337 Complaint was filed at the International Trade Commission on
August 2, 2005:

Docket No: 2441

Document Type: 337 Complaint

Filed By: Margaret D. Mcdonald

Firm/Org: Howrey LLP

Behalf Of: Xerox Corporation, Stamford, Connecticut
Date Received: August 2, 2005

Confidential: Yes

Commodity: Ink Sticks for Solid Ink Printers
Country: None

Description: Letter to Marilyn R. Abbott, Secretary, USITC; requesting that the
Commission conduct an investigation under section 337 of the Tariff Act of 1930, as
amended, regarding Ink Sticks for Solid Ink Printers. The proposed respondents are
HANA Corporation, Seoul, Korea and INKSTICKS.COM, Inc., Cheyenne, Wyoming.

Status: Pending Institution
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337 Petition Regarding Modified Vaccinia Ankara Viruses Filed With ITC

The following 337 Complaint was filed at the International Trade Commission

on August 19, 2005:

Docket No: 2444

Document Type: 337 Complaint

Filed By: Edward A. Pennington

Firm/Org: Swidler Berlin LLP

Behalf Of: Bavarian Nordic A/S, Denmark
Date Received: August 19, 2005

Confidential: Yes

Commodity: Modified Vaccinia Ankara Viruses
Country: None

Description: Letter to Marilyn R. Abbott, Secretary, USITC; requesting that the
Commission conduct an investigation under section 337 of the Tariff Act of 1930, as
amended regarding Modified Vaccinia Ankara Viruses and Vaccines and Pharmaceutical
Compositions Based Theron: The proposed respondent is Acambis Plc of the United
Kingdom.

Status: Pending Institution

I
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421 Petition Concerning Circular Welded Non Alloy Steel Pipe Filed With ITC

The following 421 Petition regarding Circular Welded Non Alloy Steel Pipe was filed at
the International Trade Commission on August 2, 2005:

Docket No: 2440

Document Type: 421 Petition
Filed By: Roger B. Schagrin
Firm/Org: Schagrin Associates

Behalf Of: Allied Tube and Conduit Corporation, IPSCO Tubulars, Inc., Maruichi
American Corporation, Maverick Tube Corporation, Sharon Tube Company, Western
Tube and Conduit Corporation, Wheatland Tube Company and United Steelworkers of
America, AFL-CIO

Date Received: August 2, 2005

Confidential: Yes

Commodity: Circular Welded Non Alloy Steel Pipe
Coﬁntry: China

Description: Letter to Marilyn R. Abbott, Secretary, USITC; requesting that the
Commission conduct an investigation under section 421(b) of the Trade Act of 1974, as
amended regarding Circular Welded Non Alloy Steel Pipe.

Status: Pending Institution
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U.S.-LATIN AMERICA L o

U.S. and Andean Negotiators Urge Compromise, Completion of Agreement Before
Year’s End

SUMMARY

On September 7-8, 2005, the Corporacion Andina de Fomento (CAF), the Organization
of American States, and the Inter-American Dialogue hosted the CAF VIII Annual Conference
on Trade and Investment in the Americas. The conference addressed U.S.-Latin America
relations, current investment trends in Latin America, and the status of the U.S.-Andean Free
Trade Agreement (FTA) negotiations.

We review here the key points raised by U.S. and Andean trade representatives from
separate presentations made on September 7-8, 2005.

ANALYSIS

L Speakers at CAF Annual Conference Stress Need to Conclude U.S.-Andean FTA
Negotiations by October

On the U.S.-Andean FTA, most speakers agreed that the United States’ position with
respect to various sensitive issues (e.g. agriculture) is hampering the negotiations. Speakers also
stressed the need to conclude the negotiations by October, because countries run the risk of
having the negotiations overshadowed by other urgent matters. We summarize below the
speakers’ views:

e  Peruvian Vice Minister of Trade Pablo de la Flor noted that wrapping up the
negotiations by October would prevent countries from getting caught up in
other issues, including Peru’s upcoming presidential election. De la Flor
also mentioned that countries run the risk of having the negotiations
overshadowed by other urgent matters on the U.S. trade agenda, including
the World Trade Organization’s Doha Development Round. De la Flor
believes that the FTA could bea core engine for Peru’s development
strategy. In his view, the United States would need to show more flexibility
on various issues, such as intellectual property rights and agriculture,
if the parties are going to have a realistic chance of concluding the
negotiations by October.

e  Chief Negotiator of the Colombian Ministry of Trade Hermando José¢ Gémez
emphasized that the Andean countries would like to finish the negotiations
by the end of October. Colombia is also holding presidential elections next
year. Former Minister of Trade at the Colombian Ministry of Trade Juan
Manuel Santos, warned that the agreement is losing support in Colombia,
so, the ideal would be to wrap it up as soon as possible. Santos noted that
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the perception in Colombia is that the United States is having political
difficulties with the agreement at the domestic level, thus the administration
is stalling the negotiations.

e  Former Ecuadorian Under Secretary of Foreign Trade Cristian Espinosa,
noted that if the negotiating process is delayed any further, it would be more
difficult to seek approval for the agreement.

. Former Colombian Minister of Defense and Trade Marta Lucia Ramirez
noted that the United States has not tabled timely responsesto several
proposals offered by Andean countries. Ramirez emphasized that Andean
negotiators would like to see a more proactive response from the United
States in the negotiations to strengthen the support of Colombia’s private
sector.

The most contentious issues in the U.S.-Andean FTA negotiations are agriculture, labor
provisions, and intellectual property rights. Agriculture remains the most sensitive issue and is
likely to be discussed in the twelfth negotiating round to be held in Cartagena, Colombia, on
September 19.

The U.S.-Andean FTA would bring together the economies of the United States,
Colombia, Peru and Ecuador into a free trade zone.

1I1. United States Seeks DR-CAFTA-like Commitments; Warns on Trade Preferences

U.S. Trade Representative (USTR) for the Americas Regina Vargo, speaking for the
United States at the CAF VIII Annual Conference, rejected the Andean negotiators’ calls for
permanent protections of certain commodities. She noted that DR-CAFTA countries had
accepted extended transitional periods instead of permanent protection, and the Andean countries
should make similar concessions. Vargo argued that, given the difficulty in securing the DR-
CAFTA’s passage, Andean negotiators must accept a level of ambition equal to or greater than
that of the Central American FTA.

Vargo also noted that Andean negotiators should not assume that unilateral trade
preferences for the region would be renewed. U.S. legislators have already wamed that
Congress will not likely reauthorize the Andean Trade Preference and Drug Eradication Act,
which will expire at the end of 2006. House Ways and Means Chairman Bill Thomas (R-CA)
stated recently that Congress might not renew the Andean trade preferences even if free trade
talks fail.

OUTLOOK

Both U.S. and Andean negotiators are facing difficult domestic constituencies that are
increasingly suspicious of trade agreements. Colombia and Peru will hold national elections in
late 2006, and opposition parties are already mobilizing against the FTA. Ecuador, mired in
political turmoil, also faces national elections in 2006. A senior advisor to Colombian President
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Alvaro Uribe stated that failure to complete the FTA by early 2006 would likely cause several
years’ delay. Both Gomez and de la Flor urged completion of the talks by October. Gomez
noted that at least two more negotiating rounds are needed.

The political fallout from DR-CAFTA further complicates the prospects for the U.S.-
Andean FTA. It would be politically impossible for USTR to submit to Congress an agreement
that achieves less than DR-CAFTA, and Congress will likely reject any Andean demands for
increased sugar allotments. The U.S. political calendar may also factor into the agreement’s
prospects, as mid-term elections in November 2006 will make it difficult for hesitant Members
of Congress to support yet another FTA.

[ Due to the general nature of its contents, this newsletter is not and should not be regarded as legal advice.
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U.S.-EUROPEAN UNION

Boeing — Airbus Dispute: Coming Weeks Will Affect the Course of the Dispute
SUMMARY

Two key events in the coming weeks will determine the course of the EU-US aircraft
subsidy dispute:

1. Airbus’ expected decision on whether to formally initiate its A350 program; and
2. The UK’s decision on whether to grant Airbus’ request for launch aid.

The WTO has formed panels to hear the US and EU complaints in what may become one
of the largest and most contentious WTO disputes ever. The United States alleges that the
governments of France, Germany, Spain and the UK have subsidized the operations of Airbus,
the European aircraft manufacturer, in an amount of up to $15 billion,> violating the WTO
Agreement on Subsidies and Countervailing Measures (ASCM). The European Union alleges
that the US Government and certain state governments have provided Boeing, the US aircraft
manufacturer, with up to $30 billion in ASCM-inconsistent subsidies.

The dispute will affect the competition in civilian and military aircraft sales for many
years. Successful resolution of the dispute would remove the political risk of US Congress
adopting legislation detrimental to the interests of EU aerospace/defense companies. Settlement
seems the most likely solution.

ANALYSIS

Increased competition between Airbus and Boeing and the current U.S. political climate
have triggered Boeing’s recent decision to seek WTO dispute settlement. The subsidy problems
underlying the dispute began in the 1970s and led to the conclusion of the 1992 EU-US
Agreement on Trade in Large Civil Aircraft. Unsatisfied with the continued flow of European
subsidies (and Airbus’ success), the US withdrew from the agreement and initiated WTO dispute
settlement. The EU countersued. The parties claim that a number of subsidies, including launch
aid, government-funded Research and Development (R&D), federal tax breaks, sub-federal
incentives, and foreign subsidies are illegal under the WTO Agreement on Subsidies and
Countervailing measures (ASCM). The dispute has put pressure on EU governments, European
aerospace/defense companies, and the world trading system. A settlement still seems to be the
most likely solution.

* The amount at stake in both disputes is not mentioned in the official WTO documents, but has been released
through the media.
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I Background of the Dispute
A. Competition between Airbus and Boeing in Civil Aircraft

The expected launch of Airbus’ new plane — A350, designed to compete with Boeing’s
new 787, was the decisive factor triggering Boeing to request a WTO panel. After losing its lead
in the large civil aircraft (LCA) market, Boeing planned to recapture the midsize market with the
release of its new fuel-efficient 787 Dreamliner. Rising gas prices, and airlines’ pressure on
aircraft manufacturers to focus on fuel efficiency have made the new generation of aircraft
(Boeing 787 and Airbus 350) key to the future success of both companies. The launch of 787
Dreamliner, Boeing’s first new plane in over 10 years, allowed Boeing to sell more aircraft that
Airbus this year, first time in five years. Airbus’ plans to launch A350, its new competitor to for
the 787 Dreamliner, have pushed Boeing to lobby the US government to initiate a WTQO dispute.
Major airlines’ planning to decide soon whether to purchase 787 or A350 may decide the market
trend for years to come. By requesting WTO consultations, Boeing seeks to dissuade potential
customers from purchasing Airbus planes (potentially sabotaging the formal launch of the A350
business development program),” and pressure the governments of the United Kingdom,
Germany, France and Spain not to grant Airbus’ request for launch aid.

B. Competition between EU and US Companies in the Defense Procurement
Market

Competition between US and EU defense companies in military procurement further
influenced Boeing’s decision to initiate WTO litigation. While civilian aircraft constitutes the
bulk of Airbus’ business, the company competes with Boeing in several defense markets,
including the military cargo sector. Airbus’ parent companies, European Aeronautic, Defense,
and Space Company (EADS) and BAE Systems operate in both the European, and the US
defense markets. The decreasing military procurement budgets in the EU have pushed European
defense companies to enter (by acquisitions or bidding for government contracts) the lucrative
US defense market, where they encroached on a territory dominated by US companies. The
tensions in the defense sector, coupled with a number of expected defense procurement
opportunities and military procurement’s susceptibility to political pressures, could have
contributed to Boeing’s decision to escalate the dispute. Introduction of a bill in the US
Congress banning Airbus from DOD procurements while the WTO aircraft subsidy dispute is
active supports this theory.

Competition between Boeing and Airbus for the Pentagon’s air-to-air tanker contract
could have further compelled Boeing to seek WTO litigation. After an investigation into
procurement improprieties led to the cancellation of a contract between the US Government and
Airbus for the supply of air-to-air tankers, the Pentagon is now considering whether to relaunch
the tender. EADS has announced its interest in competing for the contract with the A330, and
experts speculate that EADS is well-positioned to win the contract. The perspective of Airbus

* Singapore Airlines, Quantas, and British Airways
“ Airbus will launch the A350 program only if it secures a sufficient number of orders justifying the program.
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cutting into an additional market monopolized by Boeing may have contributed to Boeing’s
decision to launch a WTO challenge.

II. History of the Dispute

The aircraft subsidy controversy between the European Union and the United States
began in the 1970s and has resulted in a number of international agreements, including the
GATT Agreement on Trade in Civil Aircraft, the EU-US Agreement on Trade in Large Civil
Aircraft, and the EU-US agreement on how to negotiate the aircraft dispute. It has also led to
WTO consultations and formation of WTO panels.

A. Agreements on Trade in Civil Aircraft and US Withdrawal from the 1992
Agreement

The emergence of Airbus as a counterweight to Boeing, and the perceptions of both
companies and their governments that their counterparts have benefited from excessive subsidies
led to conclusion of two agreements: the /980 Tokyo Round Agreement on Trade in Civil
Aircraft, and the 1992 EU-US Agreement on Trade in Large Civil Aircraft. The 1992 Agreement
(1) prohibited government funding of LCA production; (ii) limited direct government support for
development costs of new aircraft programs at 33% of the total development cost; and (iii)
limited indirect govemnment support, inter alia, via government sponsored research &
development at three percent of the total LCA industry’s annual turnover, and at four percent of
the annual turnover of any single LCA manufacturer. In practice, the 1992 Agreement provided
a legal framework for continued flow of public aid to Airbus (direct development support) and
Boeing (1nd1rect R&D support) at the capped amounts.

In late 2004, the United States withdrew from the 1992 Agreement. While the
Agreement had limited the subsidies received by both aircraft manufacturers, it had not slowed
down Airbus’ market advance. Airbus’ success, coupled with the receipts of large amounts of
public aid, triggered the United States to try to renegotiate the terms of the 1992 Agreement. As
the negotiations stalled, the U.S withdrew from the 1992 Agreement.

B. WTO Litigation

The US filed a request for WTO consultations with the European Union and the
governments of France, Germany, Spain and the United Kingdom over Airbus subsidies on
October 6, 2004, and the EU responded with its request for consultations with the US on Boeing
subsidies the same day.’ The parties concluded a temporary agreement on terms for negotiations
to end subsidies for LCA on January 11, 2005. The agreement called on both parties to amicably
resolve the dispute within three months, and froze the WTO proceedings, as well as government
approval of new subsidies for LCA development or production. The deadline envisioned by the
Tanuary agreement passed on April 11, 2005 and the parties had not resolved their differences.

> We analyze the specific claims of these requests in Part III of this Report.
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The parties filed official requests for the formation of WTO panels to decide the dispute
on May 31, 2005. The EU amended its request for consultations and added new subsidy
programs on July 1, 2005. The WTO officially formed two separate panels on July 20, 2005.
The United States will most likely exacerbate the dispute when it invokes national security to
prevent release of information relating to DOD and NASA contracts central to the EU’s case.
An agreement of procedural aspects of data-gathering is expected in late September.

III.  Legal Issues in the Dispute

The parties claim that the following five types of government support constitute illegal
subsidies under the ASCM: a) launch aid, b) government-funded R&D, c) federal tax breaks, d)
sub-federal support, and ¢) subsidies provided by the Government of Japan. The parties also
raise other issues discussed in point f) below.

A. Launch Aid

The United States claims that launch aid, i.e. provision of funds to develop a new aircraft
model, provided to Airbus by the governments of France, Germany, Spain and the United
Kingdom violates the EU’s obligations under the ASCM. Although the details of the program
depend on the government in question, Boeing generally claims that Airbus’ obligation to repay
the loans depends on the commercial success of the plane. If the new plane is not successful,
debt is forgiven. If the plane is successful, the company must repay the loan and pay sales
royalties. The US claims that Airbus has received over $15 billion in launch aid, bestowing an
economic benefit of over $40 billion, which facilitated development of aircraft models
impossible to develop without the aid. The EU governments respond that only three of Airbus’
planes have benefited from government launch aid, and most of the aid has been repaid. Launch
aid is central to the United States’ case, as Airbus is on the verge of formally approving
development plans for the A350, which could in turn trigger the approval of new launch aid.
The EU governments claim that the launch aid for A350 planned in the amount of €1.3 billion
complies with the 1992 Agreement, as it is less than 1/3 of the €4.35 billion development cost.
They counter the US’ allegation that Airbus is dependant on aid by noting that development of
A350 will continue regardless of whether aid is provided.

B. Government-sponsored R&D

The EU claims that Boeing has benefited from preferential transfer of resources under
Department of Defense (DOD) and the National Aeronautics and Space Administration (NASA)
procurement in the amount of over $20 billion, in violation of the ASCM. In particular, the EU
points to a number of NASA and DOD research and development projects, which benefit
Boeing’s LCA development. The EU also claims that NASA and DOD regulations facilitate the
transfer of intellectual property developed with public money to Boeing. The EU makes a
similar claim against the National Institute of Standards and Technology. The US makes an
analogous R&D claim against the EU, pointing to the “EU Framework Programs”, as well as
government programs in France, Germany, Spain and the United Kingdom.

‘ Due to the general nature of its contents, this newsletter is not and should not be regarded as legal advice. j
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C. Federal Tax Breaks

The European Union complains of the federal tax incentives provided to Boeing by US
government. In a recently circulated draft report on US compliance with the FSC/ETI rulings,
the WTO found the US still not in compliance with the earlier rulings. The EU claims that
Boeing is one of the biggest beneficiaries of the FSC/ETI scheme, and estimates the benefits
enjoyed by Boeing since the WTO’s decision finding the FSC/ETI law illegal at $1 billion.

D. Local Tax Breaks and Preferential Treatment

The European Union claims that Boeing has benefited from significant state incentives,
such as tax breaks, and relocation assistance provided by states of Washington, Kansas, and
[linois. The EU has calculated the aid provided by the State of Washington alone to amount to
over $7.4 billion.

E. Subsidies provided by the Government of Japan

The European Union claims that Japan has provided the Japanese Aircraft Development
Corporation, a manufacturer of Boeing’s component parts such as wings and fuselage
subassemblies with up to $1.6 billion in subsidies illegal under the ASCM. Because the United
States Government refused to include the Japanese subsidies in its settlement talks with the EU,
and because the EU refused to sign an agreement without addressing the Japanese subsidies,
these subsidies have been one of the most contentious issues in the negotiations. Because Japan
is not a respondent in the complaint brought by the EU, however, it seems rather unlikely that the
WTO will analyze anytime soon the subsidies provided by the Japanese government. The EU’s
request for consultations, as well as a request for establishment of a WTO panel do not mention
the Japanese subsidies.

F. Other claims

Other claims raised by the United States against the European Union include: (1) aid
provided to Airbus by the European Investment Bank; (2) public investments by the German,
French, U.K., and Spanish authorities in facilities and infrastructure for Airbus; (3) debt
assumption and forgiveness; and (4) equity grants and infusions through government-owned or
government-controlled banks. The other issues raised by the European Union against the United
States include (1) NASA and DOD cost-plus contracts, according to the EU providing excessive
remuneration to Boeing; (2) Boeing’s use of NASA and DOD R&D facilities; and (3) employee
training subsidies by US Dept. of Labor.

IV.  Practical Problems Caused by the Dispute

The dispute has had a number of practical consequences. First, Boeing hopes that the
dispute may influence the decisions of the governments of France, Germany, Spain and the
United Kingdom whether to grant launch aid. According to press reports, the government of the
UK is expected to announce its decision whether to provide up to €379 million of repayable
launch aid in the first half of September. Second, the dispute may accelerate the trend to
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outsource production of aircraft components by both companies. While Boeing has outsourced
the major parts of its production to other countries (including Japan, Italy, U.K., France, Russia
and Poland), Airbus has been slower to follow suit. As evidenced by the problems faced by the
EU with addressing Japanese and Italian subsidies to Boeing’s subcontractors, Boeing’s strategy
to involve many parties in the production process has complicated the EU’s response. Third, the
dispute has led to the introduction of protectionist legislation in the US Congress, further
pressuring EU aerospace/defense companies to seek political support in the US by finding
American business partners.® In the face of the expected consolidation of the aerospace and
defense industry, companies on both sides of the Atlantic are further pushed to invest in each
other’s markets to offset the political risk.

OUTLOOK

In the long term, the Airbus-Boeing dispute imperils the interests of both parties. First,
both sides are (or pretend to be) deeply convinced of the merits of their case, and the lack of
merits of the other party’s claims. Each side enjoys popular support from its local media, as well
as the political elites. Pressure to continue the case is considerable, and political obstacles to a
settlement seem considerable. Second, the amounts at a stake are unprecedented: while the
largest WTO award to date has been $4 billion, the cases jointly entail $45 billion. The political
fallout from the cases, in particular if the WTO authorizes retaliation in any way approximating
the above amount would be enormous. Third, the dispute has already damaged the relations
between the EU and the US trade diplomats, as evidenced by the continuing discussions ovér the
Mandelson — Zoellick arguments in early 2005. Fourth, the EU — US cooperation in the months
to come will be crucial if the Hong Kong Ministerial is to succeed. A major irritant in
relationship between the two powerhouses, coupled with the poor state of the Doha negotiations
at the moment, may jeopardize the Ministerial and the greater Doha Round.

Most commentators agree that settlement of the dispute is the only possible solution.
Settlement would give each of the parties a victory in removing some of the other side’s
distortions and would minimize any defeat by allowing them to maintain the most crucial
elements of support. Only a settlement can appropriately balance the win-to-lose ratio and leave
both parties in full control of the outcome. In the absence of a settlement, both parties are likely
to lose the cases filed against them, and win the cases filed by them. Neither party will be eager
to remove its subsidies, and both will face a difficult choice of imposing retaliatory tariffs, which
would trigger imposition of the retaliatory tariffs by the other party, or ignoring its victory. The
result would closely resemble the fallout from the earlier WTO decisions in the Brazil-Canada
aircraft subsidy battle between Embraer and Bombardier, in which both parties lost and won
cases filed against and by them, respectively, neither party implemented the WTO decisions, and
neither party retaliated. Legal uncertainties surrounding the nature of the subsidies and each
case’s facts make settlement even more attractive. Moreover, because the economic outlook for
the aerospace/defense industry has recently improved, and because Boeing has received

S For example, the UK’s BAE Systems has recently finalized the purchase of American military vehicle
manufacturer United Defense Industries, EADS has partnered with Northrop Grumman in its bid for Pentagon
tanker contract)
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significantly more orders than Airbus in the 787/A350 sector, the economic underpinnings of the
case may wane.

A possible settlement could also cover the companies’ activities in the defense sector. It
has been rumored that one possible settlement would trade EU’s decision not to grant launch aid
for Airbus A350, for US commitment to provide EU companies enhanced market access to the
US defense procurement. Pentagon’s air-to-air tanker contract has repeatedly been mentioned in
this context.

l Due to the general nature of its contents, this newsletter is not and should not be regarded as legal advice.

_44-

9/26/2005 5:16 PM (2K)
‘WASHINGTON 791630 vl
[791630_1.DOC)



WHITE & CASE
LIMITED LIABILITY PARTNERSH [P September 2005

MULTILATERAL

China’s 2005 WTO Transitional Review: Specific Concerns Raised by the European
Communities and the United States

(Part I: Trade in Goods)
SUMMARY
In preparation for the Third China WTO Transitional Review Mechanism (TRM), the
European Communities (EC) and the United States (US) have put forth their first comments with
regard to China’s implementation of its WTO accession commitments, as provided for in its
Protocol of Accession to the WTO. The 2005 TRM will start in September 2005 and end in
December 2005.

The EC and the US have expressed their concerns and requested clarification on a wide
range of measures undertaken by China:

e  Export restrictions;

e  New Automobile Policy;

J Compulsory Certification Regulation;

o Restrictions in the Distribution sector;

e  Import licensing procedures;

° TRIMSs measures;

. Quarantine import inspection permit procedures;

. Non-transparency in food regulatory procedures; and

e  Changes in the approval procedure for EU establishments eligible to export
to China.

This note is the first in a series in which we will inform you of WTO Members’ concemns,
including any additional EC or US presentations, during China’s 2005 TRM process.

ANALYSIS

The WTO TRM process for China will resume its third year in the fall of 2005. In
preparation for this year’s TRM, the EC and the US have submitted their first concerns to
different WTO forums. According to the two past annual transitional reviews since China’s
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December 2001 accession to the WTO, the US, EC, Japan and Chinese Taipei are the most
active participants of this process.

The TRM process begins with fact-gathering by committees of WTO Members that are
organized by substantive disciplines. China must provide relevant information on the progress
made implementing its WTO commitments, and WTO Members can pose questions or comment
on the this information. Thereafter, each committee will report the results of its review through
three “Councils” that have responsibility for trade in goods, trade in services and intellectual
property rights. These Councils, in turn, report to the WTO General Council.

Overview of Concerns
Market Access
The EC has raised the following issues at the Market Access Committee:’

e  The EC requests China to justify its export restrictions on coke and rare
earths or to eliminate them in accordance with its WTO accession
commitments. The EC is also concerned that a number of export
restrictions maintained by China may affect the supply of raw hides and
skins for European tanners. In this context, the EC urges China to clarify
and notify the products subject to export restrictions and taxes and to
transmit to the WTO the justification for these export restrictions.

J The EC expresses concern regarding the scope of state intervention provided
by the New Automobile Policy (hereafier “NAP”) and the uncertainty
regarding the implementing regulations that will supplement the new policy.
The EC stresses China’s transparency obligations under WTO rules in the
context of the outstanding implementation regulations of the NAP.
Publishing drafts of these implementing regulations in advance would allow
other WTO Members an opportunity to comment on them. In particular, the
EC raised concerns about the following issues: (i) administrative measures
for the import of automobile components fulfilling the characteristics of a
whole vehicle; (i1) joint venture ownership limitations; and (iii) lack of
acceptance of international automotive standards (i.e. 1958 UN/ECE
agree:ment).8

e  The EC draws the Chinese authorities’ attention to the growing difficulties
encountered by European exporters owing to the China Compulsory
Certification (CCC) regulation. Several sectors are affected by provisions

"EC, GIMA/W/70, August 5, 2005.

¥ The EC has also raised these concerns on the “New Automotive Policy” at the Committee on Trade-Related
Investment Measures, G/TRIMS/W/41, August 1, 2005.
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that appear to be trade restrictive and not proportional to the objectives
stated by the Chinese legislation.

e  The EC expresses concern and requests clarification in relation to trade and
distribution sectors that affect the market access of imported products and
requests clarifications. The EC’s concerns include:’ (i) lack of consistency
in approval procedures for the establishment of foreign-invested commercial
enterprises throughout China; (i1) delays encountered by foreign-invested
manufacturing companies and wholly foreign owned companies in getting
approval to carry out distribution activities; (iii) capital requirements for
setting up foreign-invested commercial enterprises; and (iv) the prohibition
barring wholly foreign-owned trading companies located in free trade zones
from including distribution in their business scope.

Import Licensing

The US has raised the following issues at the Import Licensing Committee: '

o  China began requiring automatic licenses for all import shipments of iron
ore on May 1, 2005. Qualification rules reportedly restrict licenses to 48
traders and 70 steel producers, but the US claims that China has yet to
publish a list of criteria. The US requests clarification on the qualifications
for receiving a license; the applicable fees; and the duration of the measure.
The US also requests information on qualifying criteria in connection with
automatic licensing for imports other than iron ore.

o On 20 July 2005, China released The Steel and Iron Industry Development
Policy. The policy explicitly bans the import of “outdated” second-hand
steel-manufacturing equipment and espouses an import substitution policy
that “encourages” the use of domestically produced equipment and domestic
technologies. =~ Equipment and technology imports must meet the
requirements of being either “technologically advanced” or of fulfilling a
demand that domestic production is unable to meet. The US requests
information on (i) the implementation regulations or rules of such policy;
(i1) how China plans to impose a ban on second-hand steel-manufacturing
equipment; and (iii) on the qualifying criteria for the import of new
equipment as stipulated in this policy.

. The US remains concermned about the quarantine import inspection permit
procedures,'' which require importers to obtain an import inspection permit

*EC, G/IMA/W/70.
19 United States, G/LIC/Q/CHN/16, August 16, 2005.

! State General Administration of Quality Supervision and Inspection and Quarantine (AQSIQ) Ordinance 7,
Administrative Measures for the Entry-Exit Inspection and Quarantine for Grains and Feed Stuff (effective 1 March
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TRIMS

prior to signing an import contract for grain or feed. Port quarantine
authorities may return or destroy any cargoes without a prior import
inspection permit. This import inspection permit is in addition to other
import licenses, including a tariff rate quota (TRQ) import certificate (in the
case of TRQ commodities like wheat) and a safety certificate (in the case of
certain commodities). It also does not replace inspection at the port.
Similar procedures apply to a wide range of animal and plant products.
China has previously taken the position that these import permits are not
import licenses, but instead fall under the umbrella of sanitary and
phytosanitary (SPS) measures. The US asks China to explain why they are
not import licenses.

The EC has raised the following issues at the Committee on Trade-Related Investment
Measures (TRIMs): "2

The EC requests that China ensure that it will not enforce any contracts
which may contain TRIMs incompatible commitments and obligations,
including those contracts before domestic law courts, administrative
tribunals or other bodies, and that the TRIMs-incompatible commitments
and obligations be considered null and void. The EC expressed concern
over China’s comments at last year’s TRM that TRIMs-incompatible
clauses in contracts “should not be regarded as invalid automatically or be
annulled through or by government actions or interference.”

The EC inquires whether China has amended “China’s Industrial
Guideline Catalogue for Foreign Investment” to make it WTO-consistent.
Te EC requests that China provide details on the amendments related to the
categorization of restricted, permitted and encouraged investments, and on
requirements related to technology transfer.

Sanitary and Phytosanitary (SPS) Measures

The EC expressed the following concerns and requested that China provide relevant
information at the SPS Committee:"

The EU welcomes further improvement in the limited market access for EU
food products. Regulatory measures sometimes appear non-transparent
because a formal legal framework of procedures is lacking. Enforcement of

2002), as well as AQSIQ Decree No. 25, Administrative Measures for Entry Animal and Plant Quarantine (effective

1 September 2002).

"2 EC, G/TRIMS/W/41, August 1, 2005.
B EC, G/SPS/W/178, August 4, 2005.
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food controls in China places a strong reliance on end-product testing, with
less emphasis on the audit of controls pertaining to processes and
establishments, is contrary to the EU approach.

e  As a matter of priority, the EC indicates two areas for further enhancement
of co-operation: removal of the current ban on certain EC products due to
BSE; and change in the approval procedure for EC establishments eligible
to export to China. Regarding the issue of approval of EC establishments
eligible to export, China currently applies an approval system similar to the
EC system, with one major exception: China requests inspection of every
establishment by competent Chinese authorities prior to approval. The EC,
once it has accepted the national system, allows China to pre-list
establishments. These establishments may be subject to inspection visits by
the EC Food and Veterinary Office (FVO) but this is not routinely required
prior to listing.

OUTLOOK

After three and a half years since China’s accession to the WTO, many of China’s trading
partners and the private sector have expressed satisfaction that China has made sincere efforts to
comply with its WTO commitments. Nonetheless, many observers have expressed concern that
- China has not effectively implemented many of its WTO commitments. During the past two
TRM sessions, China and WTO Members have clashed over a wide range of issues, including
complex issues of systemic reform. Many foreign companies active in China have also reported
serious delays in China’s WTO compliance. This year’s situation should be similar to the last
two sessions, as many of the EC and US concerns mirror those presented last year.

The WTQ’s China TRM provides opportunities for private companies to help eliminate
measures in that country that increase costs of doing business, reduce investment security, and
limit market access. Companies can use the China’s TRM as a practical first step towards
removing such measures and improving specific aspects of the business environment in the
Chinese market. Companies may contribute to the TRM process by working with WTO
Members’ trade policy authorities in a number of ways: (i) posing written or oral questions to
Chinese officials on controversial measures; (ii) obtaining formal clarifications of existing laws
or practices on issues affecting business in the Chinese markets; and (iii) “laying down a marker”
by ensuring that concerns appear on the formal record of WTO proceedings. This approach can
help resolve WTO-related business issues without recourse to formal dispute settlement
proceedings.

The following WTO meetings will likely include in their agendas the TRM of China.

Date Meetings

September 22 Committee on Agriculture
September 23 Committee on Rules of Origin
September 23 Council for Trade in Services
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September 28 Committee on Import Licensing
October 3 Committee on Market Access
October 10 Commiittee on Trade-Related Investment Measures
October 14 Committee on Balance-of-Payments
October 17 Working Party on State Trading Enterprises
October 18 Committee on Customs Valuation
October 19-20 General Council
October 25-26 Council for Trade-Related Aspects of Intellectual Property Rights
October 27-28 Committee on Subsidies and Countervailing Measures
November 2-3 Committee on Technical Barriers to Trade
November 10 Council for Trade in Goods
December 1-2 General Council

Note: This program of meetings as of August 19, 2005 may be subject to further changes.
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WTO Compliance Panel Rules on U.S. Countervailing Duties on EC Products
SUMMARY

A WTO “compliance” panel has ruled that the United States has not fully implemented
the Dispute Settlement Body rulings in a dispute with the EC over U.S. countervailing duties on
the products of former state-owned European steel exporters. The U.S. Department of
Commerce (DOC) had found that these privatized firms retained the “benefit” of earlier
subsidies, and so it imposed countervailing duties. The compliance panel found that the U.S.
“sunset review” redeterminations for the privatized firms of the United Kingdom (British Steel)
and Spain (Aceralia) were inconsistent with U.S. obligations under the WTO Agreement on
Subsidies and Countervailing Measures (SCM Agreement). However, the panel upheld the DOC
redetermination for the privatized French exporter, Usinor.

ANALYSIS

The report of the compliance panel in United States - Countervailing Measures
Concerning Certain Products from the European Communities: Recourse to Article 21.5 of the
DSU by the European Communities (DS212) was released on August 17, 2005.

I Background

This dispute arose from countervailing duties imposed by the DOC on the products of
twelve European steel exporters. The twelve firms were all former state-owned enterprises that
had previously received subsidies from their respective governments. The companies had been
privatized by the time of the U.S. proceedings. The DOC determined that the “benefit” from the
subsidies continued to exist following the transfer of ownership from the state-owned enterprises
to the new private owners.

The original WTO panel found that the twelve countervailing duty determinations
(involving original investigations, administrative reviews, and sunset reviews) were WTO-
inconsistent. The Appellate Body upheld this finding, with modified reasoning.

Following the original dispute, the United States adopted a new privatization
methodology, which it applied in twelve redeterminations. In four of the redeterminations,
involving sunset reviews, the DOC maintained the existing countervailing duties. (In a sunset
review, the investigating authority makes a determination on whether the expiry of the duty
would be “likely to lead to continuation or recurrence of subsidization and injury.”) The EC
challenged three of these redeterminations before the compliance panel, arguing that the United
States had failed to implement fully the DSB rulings.

II1. Scope of the “measures taken to comply”

Under Article 21.5 of the WTO Dispute Settlement Understanding (DSU), a compliance
panel has jurisdiction to rule on the WTO-consistency of the “measures taken to comply” with
the original DSB rulings.
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In the present case, the DOC purported to implement the DSB rulings through
proceedings under Section 129 of the U.S. Uruguay Round Agreements Act, the statutory
authority under which the United States implements adverse WTO decisions. Section 129
directs the administering authority to issue a determination “not inconsistent” with the findings
of the panel or the Appellate Body.

The United States argued before the compliance panel that the “measures taken to
comply” in this case had a narrow scope, encompassing the aspects of the Section 129
determinations that revised portions of the original sunset reviews in order to comply with the
DSB rulings. More specifically, the U.S. position was that these revisions related only to the
privatization analysis.

The compliance panel rejected this argument, finding that the “measures taken to
comply” were not limited to the privatization aspects of the Section 129 determinations. The
panel said the whole of the affirmative “likelihood-of-subsidization” re-determinations, as set out
in the Section 129 determinations, were the “measures taken to comply.”

However, the panel dismissed the EC’s argument that the U.S. failure to re-determine the
likelihood of continuation or recurrence of injury was also a measure taken to comply, or,
alternatively, represented a failure to take a measure necessary to comply. The panel noted that
the DOC conducted an expedited sunset review on an order-wide basis. The DOC did not
recalculate the rate of subsidization in either the original sunsets or in the Section 129
determinations, and did not make any separate calculation for each producer/exporter. The panel
pointed to the Appellate Body decision in the 2004 US - Oil Country Tubular Sunset Reviews
case to support its view that “since the United States has chosen to conduct its sunset reviews on
an order-wide basis, the consistency of the likelihood determination must be evaluated in the
context of an order-wide determination.” It reasoned that, “[w]here no new rate of subsidization
is calculated and no exporter-specific decision on likelihood of subsidization is made, as here, we
can see no basis for concluding that the re-determination of the likelihood of recurrence or
continuation of subsidization affects the likelihood-of-injury analysis.” The compliance panel
therefore concluded that the failure to reconduct the likelihood-of-injury determination was not
as aspect of the “measures taken to comply.”

III. U.S. Redetermination for France (Usinor) Upheld as WTO-Consistent
DOC’s “segmented analysis” upheld as reasonable

France privatized Usinor through four types of share offerings to four different classes of
purchasers. The DOC found that the privatization of Usinor occurred at arm’s length and for fair
market value, with one exception: shares were offered to the employees and former employees
of the company at a 20 per cent discount. The offering to employees and former employees
represented 5.16 per cent of the total share offerings. On this basis, the DOC affirmed its
original likelihood-of-subsidization determination, with a countervailing duty rate likely to
nrevail of 15.13 per cent. The DOC thus confirmed the affirmative likelihood determination of
its original sunset review, indicating that the sale of shares to employees below fair market value
did not extinguish the pre-privatization subsidies.
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The EC challenged the U.S. “segmented” analysis of Usinor’s privatization. It argued
that the DOC should have examined Usinor’s privatization as a whole, because the segmented
analysis had not taken into account the fact that fair market value was paid for the whole of the
company.

The compliance panel dismissed this EC claim. It began by stating that the SCM
Agreement did not prescribe a particular methodology for analyzing whether a privatization is
conducted at arm’s length and for fair market value. The panel said that in the absence of a
“legally prescribed methodology”, it agreed with the United States that it was within a Member’s
discretion to develop a “reasonable” methodology that, in accordance with the requirements of
the SCM Agreement, must be transparently applied and adequately explained.

The panel said that the DOC’s individual analysis of each category of share offerings was
“logical and systematic”, particularly as Usinor was “incrementally privatized” over three years
through “a multitude of sales transactions grouped in four share offerings that were each subject
to distinct conditions and restrictions.” The DOC’s analysis of the conditions of Usinor’s
privatization “mirrored” the share offerings. The panel therefore concluded that the DOC’s
segmented analysis of the conditions of Usinor’s privatization was “not unreasonable”, and was
applied in a transparent manner.

Arm’s length test not a “bright line test” on benefit

The compliance panel faulted the DOC’s arm’s-length analysis in the France Section 129
determination, saying that the Department failed to “ask and respond to the basic question in an
. arm’s-length test, i.e., whether the purchaser is related to the seller [original emphasis].”
However, the panel added that the arm’s length test was an “ancillary examination that provides
the context for, and otherwise informs”, the decision on fair market value, rather than “a bright-
line test for determining whether a benefit is eliminated.” The panel said that regardless of
whether the transaction occurred at arm’s length, an investigating authority still had to analyze
whether the privatization was for fair market value to determine whether a benefit passed
through.

“Any” subsidization serves at the basis for an affirmative likelihood determination

As noted above, although the DOC had found that only 5.16 per cent of the benefit
continued, the United States nevertheless maintained the countervailing duties at the original
level of 15.13 per cent. The compliance panel recalled that the DOC conducted an order-wide
review, where no company-specific calculations took place. According to the compliance panel,
“in the absence of recalculation, the finding that any subsidization remains serves as the basis of
an affirmative conclusion of the likelihood of continuation or recurrence of subsidization
[original emphasis].” It concluded that “the finding that a small part of the benefit passes
through to the privatized producer can serve as the basis of the affirmative likelihood-of-
subsidization conclusion and thus the maintenance of the duties.”

However, the panel said that this did not mean that the United States would necessarily
be collecting countervailing duties at the level set by the original order, because an exporter
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could request an annual or “changed circumstances” review under U.S. law. The panel said that
it had “no reason to believe that the USDOC finding that 5.16 per cent of the benefit from pre-
privatization, non-recurring subsidies passed through to the privatized producer, will not be
reflected in the level of any countervailing duty actually imposed on Usinor.”

Therefore, in the absence of an obligation to recalculate a rate of subsidization in the
context of a sunset review, and given the fact that the United States was not relying on the sunset
review as a basis for collecting duties at a particular rate, the compliance panel found that the
DOC’s affirmative likelihood-of-subsidization finding, as set out in the France Section 129
determination, was not inconsistent with the SCM Agreement.

IV. U.S. Redetermination for the U.K. (British Steel) Found to be WTO-Inconsistent

The compliance panel recalled that in the original dispute, the Appellate Body found that
the investigating authority was under an obligation to make a finding on whether a subsidy
benefit continued to exist. More specifically, the authority is required to examine the conditions
of privatization and to determine whether the privatized producer continued to benefit from the
non-recurring, pre-privatization subsidies before deciding whether to countervail those subsidies.
The Appellate Body also found that a privatization at arm’s-length and fair market value
established a “rebuttable presumption” that the benefits ceased to exist for the privatized
producer.

Sunset determinations must be based on “reasoned conclusions” rather than
“assumptions” '

In implementing the original DSB rulings, the United States conducted its Section 129
determination for the United Kingdom on an “order-wide” basis. The DOC determination was
based on the “assumption” that the privatization of British Steel was conducted at arm’s length
and for fair market value, and that the benefit from the pre-privatization subsidies was entirely
extinguished for the privatized firm. However, it nevertheless made an affirmative likelihood
determination based on the fact that the subsidy programs continued to benefit another, unrelated
company, Glynwed.

The panel found that this redetermination violated the SCM Agreement. It stated that the
authorities conducting a sunset review must act with an “appropriate degree of diligence” and
arrive at a “reasoned conclusion.” It said that there was a difference between an “assumption”
and a “determination”, in that a determination was required to be based on sufficient evidence
and adequate reasoning, while an assumption was not. The panel said that the DOC breached the
SCM Agreement by failing to make a determination on whether the privatization was at arm’s
length and for fair market value, and whether the benefit from the subsidies was extinguished for
the privatized British Steel.
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DOC refusal to consider new evidence breaches the SCM Agreement

As a separate ground of violation, the panel also said that the refusal of the DOC to
consider new evidence presented during U.K. Section 129 proceedings was also WTO-
inconsistent.

The panel recalled that the affirmative likelihood of subsidization redetermination was
based solely on subsidies provided to Glynwed. The panel noted that the DOC used its findings
regarding the benefit to Glynwed, which the Department made in the original countervailing duty
determination, as the basis for its affirmative likelihood determination in the Section 129
proceedings.

The Department refused to consider evidence submitted during the Section 129
proceedings that Glynwed no longer benefited from any subsidy programmes. (The EC had
argued during the UK Section 129 proceedings that: (i) Glynwed no longer produced the
product subject to review because that component of its business had earlier been sold to another
private company, (ii) there was no evidence that Glynwed had been benefiting from subsidies
even at the time of the original countervailing duty investigation; and (iii) all of subsidy
programs that were not specific to British Steel (i.e., that could have been applied to Glynwed)
either no longer existed or were no longer available to the UK steel industry.) The DOC refused
to consider this evidence on the grounds that it was not required to reconduct the original sunset
review in its totality, but only to render it “not inconsistent” with the findings of the Appellate
Body. ‘

The panel noted that the DOC revised its likelihood determination by changing the basis
for its affirmative conclusion. Since the revision was not limited to the privatization analysis, the -
“measure taken to comply” by the United States encompassed the whole affirmative likelihood
analysis, as set out in the Section 129 determination. The panel referred to evidence provided for
the first time by the interested parties during the Section 129 proceedings that Glynwed sold the
business of the production of the product concerned to another company, and therefore no longer
produced the product concerned. The panel considered that by refusing to take into account such
information, the DOC may have precluded the consideration of evidence that could have been
essential to the determination of the existence of a subsidy benefit. The DOC therefore acted
inconsistently with the SCM Agreement.

V. U.S. Redetermination for Spain (Aceralia) Found to be WTO-Inconsistent

As with the U.K. Section 129 determination, the panel found that the redetermination for
Spain was based on assumptions. The DOC assumed for the purposes of its likelihood of
subsidization determination that the privatization of Aceralia was conducted at arm’s length and
for fair market value, and extinguished all benefits from the pre-privatization subsidies.

The basis of the likelihood determination was that there were recurring subsidies to
Aceralia that continued after privatization. The DOC had determined during the original sunset
determination that there were recurring subsidies that continued to exist. During the Section 129
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determination, the DOC based its likelihood finding on the fact that the recurring subsidies
continued at the time of the original sunset review.

The EC argued that the subsidy programs no longer existed, or were no longer available
to the steel sector. However, the DOC took the position that it was not required to reopen issues
that were resolved in the original sunset review.

The panel found that the United States failed to “examine” whether the privatization of
Aceralia was at arm’s length and for fair market value, or to “determine” whether the benefit
from the non-recurring subsidies provided to the state-owned producer was extinguished for the
privatized Aceralia.

The panel pointed to the obligation on the investigating authority to consider all evidence
placed on the record of the proceeding. It said that if the authority refused to do so, it could not
ensure that the new measure was based on a sufficient factual record. The panel found that by
failing to determine properly the likelihood determination prior to its decision to maintain
countervailing duties in the Spain Section 129 determination, the DOC violated the SCM
Agreement and failed to implement the DSB rulings.

VI.  Significance of Decision / Commentary

Under the SCM Agreement, importing countries are entitled to impose countervailing
duties to offset subsides that are causing injury. Where a subsidy is granted on a non-recurring
basis - that is, as a “one off” payment rather than under an ongoing program - the importing
country will typically amortize the benefit of the subsidy over a number of years, in accordance
with normal accounting principles, and then impose countervailing duties for as long as the
benefit is deemed to exist.

Special challenges may arise in the case of former state-owned enterprises that receive
subsidies, but then are subsequently privatized. In the original dispute, the Appellate Body
found that where a state-owned company is sold on an arm’s-length basis, and for fair market
value, there was a “rebuttable presumption” that the benefits from pre-privatization subsidies
ceased to exist. The basis for such a presumption is that the benefit of the subsidy is reflected in
the purchase price of the privatized company, thus rendering additional countervailing duties
both unnecessary and WTO-inconsistent.

In the present case, the DOC conducted a redetermination of its sunset review following
the privatization of the French steel company, Usinor. The Department found that nearly 95 per
cent of the shares of Usinor were sold at arm’s length and for fair market value. However, it
determined that 5.16 per cent of the shares were not sold at fair market value (the employees and
former employees of the company were entitled to purchase shares at a 20 per cent discount).
On the basis of the 5.16 per cent of shares that were not sold at fair market value, the DOC
affirmed the countervailing duties at the original rate, which was 15.13 per cent. (The DOC
stated that it used the cash deposit rate from the original investigation because that was the “only
calculated rate that reflects the behavior of exporters and foreign governments without the
discipline of an order...in place.”)
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Applying the “rebuttable presumption” of the Appellate Body, it could reasonably be
concluded that where 95 per cent per cent of the shares have been sold for fair market value,
whatever benefit the company originally received was largely extinguished upon privatization,
and so the countervailing duties could not be continued at the original rate. There could be scope
to continue the duties at a significantly reduced rate, to reflect the residual five per cent benefit.
However, the panel - pointing to the “order-wide” basis on which the United States imposed the
order - concluded that any remaining subsidization could serve as the basis for an affirmative
determination in a sunset review.

Such an interpretation is difficult to reconcile with the core obligation of the SCM
Agreement that countervailing duties may not be levied “in excess of the amount of the subsidy
found to exist.” In the present case, although the DOC did not specifically recalculate a rate of
subsidization in the sunset review, it is questionable to rely on a discount provided on five per
cent of the total shares as the basis on which to continue the countervailing duty at the original
rate.

The compliance panel reassured itself that the exporter could request a “changed
circumstances” review or an annual review under U.S. law. The panel said that it had no reason
to believe that the DOC finding regarding five per cent of the shares would not be reflected in the
level of countervailing duties “actually imposed” on Usinor. Yet given U.S. law and DOC
practice, there is little assurance that the countervailing duty rate would be lowered following a
“changed circumstances” review. Indeed, there may not be any “changed” circumstances that
this company could invoke. Although the DOC may well impose a lower rate following an
annual review, the panel nevertheless placed excessive reliance on the discretion of the
investigating agency. ' '

However, on the more general issue of the legal requirements that apply during sunset
reviews, the compliance panel rightly stressed that an investigating authority cannot base its
determinations on “assumptions.” There is already a clear line of decisions from the Appellate
Body on this point, and the similar ruling by this compliance panel helps to reinforce the
principle that investigating authorities seeking to extend an anti-dumping or countervailing duty
beyond the scheduled expiration date must act with an “appropriate degree of diligence” and
arrive at “reasoned conclusions.”

For further information, please contact Brendan McGivem in Geneva
(bcmagivern@whitecase.com). Thank you.
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U.S. and Saudi Arabia Agree on Services Provisions of Bilateral Agreement for
Saudi WTO Accession

SUMMARY

The United States (U.S.) and the Kingdom of Saudi Arabia (the Kingdom) have reached
agreement on the terms under which U.S. service providers will be allowed to operate in the
Kingdom upon its accession to the World Trade Organization (WTO). In addition to covering
services, the overall U.S.-Saudi bilateral agreement on WTO accession will include agriculture
and non-agricultural market access, and intellectual property, among other issues. The bilateral
agreement, which is one of a series of bilateral accords that will need to be concluded between
Saudi Arabia and WTO members before it can join the WTO, is close to completion. The U.S-
Saudi joint objective, according to U.S. officials, is for Saudi Arabia to become a WTO member
before the end of 2005. Upon Saudi accession, all WTO Members will have the same rights in
relation to the Saudi services market, regardless of which Member negotiated particular market
access provisions.

ANALYSIS

In a letter addressed to members of Congress, Norman R. Sorensen, the chairman of the
U.S. Coalition of Service Industries (CSI) referred to the U.S.-Saudi services bilateral agreement
as being of “high-quality” and one that would bring U.S. services sectors “substantial benefits”.
We provide below the highlights of the US-Saudi agreement:

Banking and Securities

o The equity cap for joint ventures in the banking sector will be raised from
40 percent to 60 percent upon Saudi accession. Additional flexibility on
equity limitations will be provided on a case-by-case basis.

o Foreign banks will have the right to establish direct branches in the
Kingdom.

. Foreign asset management and financial advisory services may be
offered through banks or non-bank financial institutions. Foreign financial
institutions will be able to provide pension funds supplementary to the
public pension scheme at the same time as Saudi financial institutions are
permitted to do so.

Insurance
. Foreign insurance companies will be extended national treatment and will

be allowed to enter the market as direct branches or as cooperative
insurance companies facing a 60 percent equity ceiling.
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Companies currently providing insurance in Saudi Arabia, such as,
American International Group (AIG) and ACE INA, will be able to continue
operating in their existing business forms (i.e. branches) and offer new
products until April 2008. As of April 2008, they will need to be licensed as
either a branch of a foreign insurance company or incorporated as a Saudi
cooperative insurance company in accordance with revised legislation that
will likely be issued in May 2006.

U.S. and other foreign insurers will also be permitted to solicit and sell
reinsurance and a number of other products lines on a cross-border basis
without being established in Saudi Arabia.

Telecommunications

Energy

U.S. and other foreign companies will be allowed to assume 70 percent of
foreign equity ownership by the end of 2008 for both basic and value-
added services through any technological means.

The Kingdom has accepted the WTO basic telecommunications
“Reference Paper”, which stipulates the establishment of an independent

regulator and obligations to prevent anti-competitive practices.

U.S. and other foreign companies will be permitted to compete on a non-discriminatory
- basis for energy services projects in:

Oil and gas exploration and development;
Pipeline transportation;

Management consulting;

Technical testing and analysis; and

Repair and maintenance of equipment.

Delivery Services

Saudi Arabia will allow the unrestricted express delivery of documents,
parcels, packages, goods among other items;

Foreign express delivery operators will receive no less favorable treatment
than the domestic postal service.
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Audiovisual Services

Saudi Arabia has undertaken commitments that apply to a broad range of audiovisual
services of commercial importance such as:

o Motion picture and home video entertainment distribution services
including videotapes and digitally encoded video (DVDs);

o Production of radio and television programs and their distribution, i.c.,
the licensing of radio and television programs, whether live, on tape, or on
other recording medium or on digitally-encoded video. These programs and
channels of programming may be for entertainment or promotion purposes,
or shows that are normally produced in television studios.

Business Services

e  Improved market access for professional and business service providers,
including lawyers, accountants, architects, engineers, consultants,
advertising and marketing executives and veterinarians.

. Saudi Arabia has also made full commitments in the computer and related
services sector. Upon accession, it will allow 100% foreign equity
investment in this sector.

Distribution Services

. U.S. and other foreign-service providers may establish joint ventures in the
wholesale, retail and franchise sectors with 51% ownership. The equity
ceiling will be raised to 75% in three years after accession;

. Commitments on wholesaling and retailing provide for direct sales by
individual contractors.

In addition, the US-Saudi agreement also provides U.S. and foreign services suppliers
enhanced market access to Saudi transportation, environmental, and hotel and restaurant
sectors.

OUTLOOK

U.S. Trade Representative Rob Portman announced in a letter to Congress dated August
9, that the U.S.-Saudi bilateral agreement was nearing completion. The conclusion of the overall
U.S.-Saudi bilateral agreement will clear the way for the Saudi membership of the WTO. Saudi
Arabia has completed bilateral accession negotiations with all members of the WTO Working
Party on Saudi Accession except the United States.

At the conclusion of the accession process, all of Saudi Arabia’s bilateral offers will be
notified to the WTO and consolidated into a single national schedule that will set out Saudi
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Arabia’s obligations concerning access to its market for goods and services. The commitments
that Saudi Arabia undertook in its bilateral offers will become “multilateralized” at the time of
accession in a final schedule that will reflect the most liberal commitment for every service. All
WTO Members will have the same rights in relation to the Saudi services market, regardless of
which Member negotiated particular market access provisions. The consolidated services
schedule will become legally binding upon the Kingdom’s accession to the WTO.

A joint statement issued after a meeting between President Bush and Saudi Crown Prince
Abdullah bin Abdulaziz earlier this year stated the intent on the part of the two sides to complete
bilateral negotiations with the aim of the Kingdom’s Accession to WTO before the end of 2005.

Some members of Congress, however, have opposed the prospect of Saudi Arabia’s
WTO membership on grounds of violation of human rights, religious freedom, and the Arab
League boycott of Isracl among other issues. U.S. and Saudi negotiators on the other hand, are
eager to complete the talks in part because free trade negotiations between the two sides cannot
begin until Saudi Arabia has become a member of the WTO.

¥k ok ok

For further information, please contact David Hartridge in Geneva
(dhartridge@whitecase.com) or Tashi Kaul (tkaul@whitecase.com) in Washington DC. Thank
you. -
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WTO Members Raise Concerns Regarding China’s Compliance with its Services
Commitments

(Part IT: China’s 2005 WTO Transitional Review: Trade in Services)"*
SUMMARY

In preparation for the Fourth China WTO Transitional Review Mechanism (TRM), the
European Communities (EC) and the United States (US) have put forth their first comments with
regard to China’s implementation of its WTO services accession commitments. The 2005 TRM
will start in September 2005 and end in December 2005. The EC and the US have expressed
their concerns and requested clarification on a wide range of measures undertaken by China in
several services sectors including:

o Legal services
e  Express delivery services and freight forward services
o Telecommunications services
. Construction services
s  Distribution services
. Banking and insurance services, and
. Computer reservation services.
ANALYSIS

The WTO TRM process for China will resume its fourth year in the fall of 2005."> In
preparation for the discussion of China’s compliance of its services accession commitments, the
EC and the United States have submitted their written comments and questions. It is expected
that other Members, including Japan and Chinese Taipei (Taiwan) will present their concemns as
well in the next few days. Japan and Chinese Taipei were very active in the past two annual
transitional reviews.

' This note is the second in a series in which we will inform you of WTO Members’ concerns, including any
additional EC or US presentations, during China’s 2005 TRM process.

'> The TRM process begins with fact-gathering by committees of WTO Members that are organized by substantive
disciplines. China must provide relevant information on the progress made implementing its WTO commitments,
and WTO Members can pose questions or comment on the this information. Thereafter, each committee will report
the results of its review through three “Councils” that have responsibility for trade in goods, trade in services and
intellectual property rights. These Councils, in turn, report to the WTO General Council.
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We highlight below some of the concerns that the EC and the United States have raised
so far with regard to trade in services. Since the information is not publicly available for the
moment, we have relied on different sources, including press articles and documents subject to
restricted circulation.'®

Overview of Concerns

Legal Services

o The EC and the United States have expressed concern regarding China’s
restrictions on market access and national treatment imposed on foreign law
firms. For example, China imposes a one-partner per office restriction, a
waiting period of three years before a foreign law firm can open an
additional office in China, provides for an application process that could
take as long as nine months, and requires that market need be demonstrated.
The EC also says that China’s definition of “Chinese legal affairs” on which
only local Chinese firms are allowed to provide legal services , is “very
broad” and urges China to define the term’s precise scope.

Express Delivery Services

. The United States has asked China to provide information on its plans for
separating China Post’s regulatory and operational functions, including the
future status of the Express Mail Service (EMS). In a statement in April
2005,17 the Coalition of Services Industries expressed concerns about some
provisions in the draft revisions of China’s Postal Law, such as: the
inclusion of a universal service charge on express industry revenues that
would fund China Post’s responsibility to provide universal postal service;
the provision of an absolute monopoly for all shipments weighing less than
350 grams and restrictions on shipments over 350 grams.

e  The United States has also asked China to explain the State Post Bureau’s
requirements applicable to foreign express delivery firms for renewal of
their entrustment certificates. This request responds to concemns raised that
the State Post Bureau was issuing renewals for only six months.

. The EC also reiterated its concerns of last year over express delivery
services and questioned that the draft Chinese postal law still maintains
several provisions granting China Post and its subsidiaries preferential
treatments such as exemption of business tax, state compensation of losses,
incompatible with the WTO national treatment principle.

' United States, S/C/W/261 (not available to the public).

7 Coalition of Services Industries, Statement by the CSI on China’s Implementation of WTO Commitments, Ways
and Means Committee Hearing, April 28, 2005.
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Freight Forwarding Services

The Uhited States has complained that China has not yet liberalized the
freight forwarding agency services sector by allowing majority foreign
ownership. It has asked China to provide information on its plans to comply
with the full liberalization of this sector (i.e. wholly foreign-owned
enterprises) by December 11, 2005, as China committed in its Accession
Protocol.

Telecommunications

The United States has requested China information about the enactment of
the new telecommunications law. In particular, the United States asked
whether China will grant a reasonable period of time for public comment.

Capital requirement: The United States is concerned with the excessively
high capital requirement for foreign-invested telecommunications
enterprises engaged in national or cross provincial basic telecommunication
services (1.e. registered capital must not be less than USD 241.2 million).
The United States says that there has been little or no new entry in the basic
telecommunication sector since 2001, which suggests that this requirement
is functioning as a market entry deterrent for foreign operators. This capital
requirement is excessively high, both when viewed in relation to the norms
in other economies and in the specific context of China’s
telecommunications market. -

Restriction on choice of venture partner: China requires foreign investors
who want to establish joint ventures in the basic telecommunication sector,
to venture with certain designated Chinese partners. The EC and the
United States consider that this requirement is in breach of China’s
accession commitment that foreign service suppliers would be able to chose
freely their joint venture partner, and that they could choose a partner from a
sector outside the sector of operation of the joint venture.

Lack of independent telecommunication regulator: China agreed that, upon
its accession to the WTO, the organizations regulating services industries in
China would be independent of the services suppliers they regulate.
However, the United States has contended that in the telecommunication
sector China has not yet established an independent regulator, as the
Ministry of Information Industry (MII) is not structurally and financially
separate from all telecommunications operators and providers. The United
States has requested clarification on whether China’s draft
telecommunications law creates such independent entity.
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Construction Services

The EC and the United States have asked for a prompt review of
constraints on foreign construction companies. Specifically, they have
requested China to lower excessive capital requirements, which represent a
significant barrier for foreign companies. They also ask China to abolish
the minimum residency requirement for foreign personnel working for
construction and engineering design enterprises, and the requirement that
foreign construction enterprises incorporate in China. The United States
says that prior to the enactment of Decree 114 of the former Ministry of
Construction of 2002, foreign companies were permitted to work in China
on a project-by-project basis without having to comply with such stringent
conditions.

Distribution Services

Sales Away from a Fixed Location (or Direct Selling): The United States
has requested China to inform WTO Members on the content of the new
regulations intended to implement China’s WTO commitments with regard
to direct selling that China would have recently enacted. China banned
direct sales in 1998, after a series of fraudulent pyramid scheme scandals.
Ten companies, including:Amway, were allowed to keep operations open
but they were strictly regulated, required to maintained physical
“storefronts” and not allowed to conduct door-to-door sales as they would in
other countries. The American Chamber of Commerce took the leadership
in questioning these restrictions and China’s ongoing failure to finalize
regulations that would open the Chinese market to direct sales as of
December 2004.

Distribution of books, newspapers and magazines: The EC and the United
States have asked China to clarify how the existing legal framework is
consistent with China’s commitments to lift market access and national
treatment restrictions on wholly-owned enterprises seeking to engage in
wholesaling services, commission agents’ services and retail services for
books, newspapers and magazines. China was supposed to remove existing
restrictions by December 11, 2004.

Banking Services

Minimum Working Capital Requirements: The EC has complained that
minimum working capital requirements for direct branches of foreign banks
remain “extremely high”. These requirements stand irrespective of the
number of branches and capital adequacy ratios have to be met for each
individual branch in isolation from the other branches. The EC says that
such requirements are much higher than those in other countries, and
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effectively limit market access for foreign banks. The EC has asked China
to consider applying minimum capital requirements and capital adequacy
ratios to the “overall commercial presence of a bank in China,” and “not to
each of its branches.”

. Working Capital Deposits: The EC expressed concern regarding China’s
requirement which stipulates that 30 percent of the working capital of
foreign branches at any time must be deposited at a local bank on a list
defined by Chinese authorities or be used to buy government bonds. The
EC contends whether such a requirement is in line with China’s national
treatment commitment, and doubts the necessity for such a large proportion
of working capital to be deposited with another bank.

Insurance Services

e  Branching: The United States has concerns regarding established and
operating foreign insurers in the Chinese market. These concerns center
around the number of branches that a foreign company can apply for at any
one time and when approvals will be issued on a consecutive or concurrent
basis. The United States also requested information on how and by whom
sub-branch approvals would be handled.

. Group Life “Master Contract Coverage”’: On December 11, 2004 China’s
Insurance Regulatory Commission (CIRC) announced that China’s
commitments to provide market access in group, health, pension, and
annuity insurance had been fulfilled by the deadline set in the WTO. The
United States has asked China to inform Members when it will issue
implementing guidelines that identify entities covered under group life
“master contract coverage”, and specify qualifying criteria for insurers
interested in providing this coverage.

Computer reservation services (CRS)

. The EC has asked China to update WTO Members on progress made to
allow foreign Computer Reservation Services (CRS) operators to service
Chinese aviation enterprises and aviation agents. The EC has requested
China to ensure that the new regulation that is being prepared ensures
certainty of the sector’s legal environment, and gnarantee that foreign CRS
providers will be allowed to operate under non-discriminatory principles.

OUTLOOK

The American Chamber of Commerce in China released their 2005 White Paper on US
business in China on September 1, 2005. The paper concludes that the US business community
in China is “generally upbeat” about its prospects of doing business there. The European Union
Chamber of Commerce in China has also reached similar conclusions in a survey among
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European firms released on September 1. Both reports stress that China has ‘“generally
complied” with its WTO commitments since its accession to the WTO in December 2001,
despite continuing obstacles such as a lack of government transparency, inconsistent
interpretations of regulations, corruption, difficulty in enforcing contract terms, local protection,
and problems like the ones mentioned in this report.

With regard to the movement of natural persons, AmCham-China has also highlighted the
difficulty in obtaining business visas for Chinese nationals hoping to travel to the United States
as a major issue leading to lost sales. AmCham-China President Charles Martin said that
potential Chinese buyers of US equipment typically wish to visit production facilities and meet
partners in person before concluding deals, making the visa issue “crucial”. A considerable
number of US businessmen reported having lost “significant sales or business relationships” as a
result of visa issues. The survey shows that the companies losing the most sales are US
exporters, particularly those in high-tech fields.

China’s compliance with its accession commitments on trade in services will likely be
discussed at the upcoming meetings of the Committee on Trade and Financial Services
(September 19), Council for Trade in Services (September 23) and General Council (October 19-
20 or/and December 1-2).
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